
STATE OF NEI^I YORK

STATE TAx COMMISSION

In the Matter of the Petlttoo
o f

Crow Enterprtses Corp.
and Rlchard D. DelLa, as OfftcEr

AFFIDAVIT OF MAITINC

for Redetenrinatl"on of a Deficlency or Revlston
of a DeternLnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Per lod Lz l  L  178-5 |  3r  /  82.

State of New York :
g f r .  :

County of Albany :

Davtd Parchuck/Janet M. Snay, betng duly sworn, deposes and Eays that
he/she ts an euployee of the state Tax 0onml.gg{on, that he/ehe ls over l8 yearst
of age, and that on the 9th day of January, 1987, he/ehe eErvEd the wlthln
nottce of Declslon by certlfled ma1l upon Crow Enterprlses Corp., and Rlchard
D. Deliar as Offlcer the petlttoners tn ths wlthin proceedlog, by encloslng a
true copy thereof ln a securely seaLed postpatd wrapper addresged as followe:

Crow Enterprtses Corp.
and Rtchard D. Delta,  as Off lcer
50 Salem Road
Hlcksvt l l -e,  NY 11801

and by deposltlng E atse enclosed tn a postpald properly addressEd wrapper tn a
post offtce uoder the exclustve care aod custody of the llntted Statee Postal
Servlce wlthln the State of New York.

That deponent further says
heretn and that the address set
of the petlt loner.

sworn to before ne thls
9th day of January, 1987.

chat the satd addressee ls the petitLoner
forth on satd lrrapper ts the last knom addregs

pursuant to Tax Law seccLoa L74
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Crow Ent'erPrises CorP.
and Rlchard D. Del l .a,  as Off{cer

for Redeternlnatlon of a Deflclency or Revlslon
of a Deternl.natton or Refund of Sales & Use Tax
uoder Art tc le(s) 28 & 29 of the Tax Law for the
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AFFIDAVIT OF MAITING

State of New York :
9 S .  :

County of Albany :

David Parchuck/Janet l{. Snayr betng duly sworn, depoees and eays that
he/she ls an enployee of che State Tax ConnLselon, that he/she ls over l8 yaerg
of ager Brd that on the 9th day of Januaryr L987, he sErvEd the wlthtn notlcg
of Declslon by certtfted nall upon Theodore Mlrkln, the representatlve of the
petl.tloners ln the withln proceeding, by enclosl.og a true copy thereof tn a
securely sealed postpald lrrapper addressed as followe:

Theodore Mtrkln
118-21 Queens Blvd.
Fores t  Ht l1s ,  NY 11375

and by deposltlng saoe enclosed Ln a postpald properly addreseed wrapper 1o a
post offtce under the exclusive care and custody of the llnlted Stacee Postal
Service withln the State of Nelr York.

That deponent further says th4t the satd addressee ts the representatlve
of the petlttoner hereln and that the address set forth on said wrapper ls the
last knonn address of the representattve of the pEtitLoner.

Sworn to before ne this
9th day of January, 1987.

cer oaths
pursuant to Tax Law sectton 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

Januery 9, 1987

Crow Enterprlses Corp.
and Rlchard D. Della, as Officer
50 SaLen Road
l l lcksvl l le,  NY 11801

Gentlemen:

Please take notlce of the Declslon of the State Tax Conmlsslon eoclosed
herewtth.

You have aow exhausted your rlght of revlew at the adnLnlstratlve lEvel.
Pursuant to sectlon(s) 1138 of the Tak Law, a proceedLng ln court to revLelr ao
adverse declsion by the State Tax Coninlsslon nay be Lnstl.tuted ooly uoder
Arttcle 78 of the Clvl1 PractLce Law and Rules, and must be conneaced tn the
Suprene Court of the State of New Yorlk, Albany Countyl nlthtn 4 nonths fron thE
date of thts notLce.

Inqulrtes concernlng che courputation of tax due or refund allowed Ln accordance
wtth thls declslou nay be addressad to:

Audlt Evaluatton Bureau
Agsesgment Revlew Untt
Butldlng #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs RepresetrtaEtve

Petltloner t s Representat{ve:
Theodore Mtrktn
118-21 Queeos B1vd.
Forest  t l l l l s ,  NY 11375



STATE OT NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltloo

o f

CROW ENTERPRISES CORP.
AND RISIIARD D. DELIA, AS OFFICER

for Revtslon of a Determinatlon or for Refund
of Salee and llse Taxas under Artlcles 28 arrd 29
of che Tax Law for the Perlod December 1, 1978
through NIay 3I,  L982.

DECISION

Petltloners, Crow EnCerprLses Corp. and RLchard D. DE1i4, as Offlcer, 50

Salen Road, Hlcksvl l le, New York 11801, f l led a petlt lon for revtsion of a

deternlnatlon or for refund of sales and use taxes under Artlcles 28 and 29 of

the Tax Law for uhe perlod Decenber 1, 1978 through t'lay 31, 1982 (Flle No.

47s7s) .

A fornal hearlng was held before Frank A. Landers, Ilearlng 0fflcer' at the

offlces of the State Tax Commtsslon, Two World Trade Center, New York, New

York' on October 8, 1985 at 1:30 P.M. wtth al l  brlefs to be f l1ed by

November 6, 1985. Petttloner appeared by Theodore Mlrkin, Esq. The Audtt

Dlvlslon appeared by John P. Dugan, Esq. (Mark F. VoLk, Eect., of coungel).

ISSUES

I. Whether the Audtt Dlvlston properly deterntned that the books and

records of Crow Eoterprises Corp. nere lngufflclent 8nd/or tnadequate for

purposesr of determtnlng saLes tax llablltty.

II. If so, whether the Audit Dtvlgton, based on a test pertod audlt

nethod, properly deternlned the addltlonal sales tax due frou Crow Enterprl.sEE

Corp. aod Rlchard D. Della for the perlod DecembEr 1, 1978 through Mey 31,

1982.
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FINDINGS OF FACT

1. On September 20, 1983, the Audlt  Dlvleion, as a result  of  a f leLd

audlt of the books and records of Crow Enterprises Corp. (ttCrowtt) issued a

Nottce of DetermlnatLon and Demand for Payment of Sales and Use Taxes due

agaLnst Crow for taxes due of $9,669.58, plus penalty of $2,368.74 and lnterest

o f  $9  1726.31r  fo r  a  to ta l  amount  due o f  $L5,764.63  fo r  the  per lod  December  1 ,

1978 through May 31, 1982.

2. Also, on September 20, 1983, the Audlt  Dlvls ion lssued a Not lce of

Determination against petitioner Richard D. Dell,a, as offlcer, identlcal as to

amounts and as to periods ended as the notice Lseued agalnst Crow. At al-l

times during the period at issue, Mr. Del-ia was the presldent of Crow and does

not contest that he was a person requlred to col lect tax on behal- f  of  Crow..

Mr. Della had executed consents on behal-f of Crow extendLng the statute of

limitatlons for lssuing an assessment for sales and use taxes for the period at

issue to Septembet 20, 1983.

3. On October 2L, 1983, the pet i t ioners t inely f i led an appl- lcat lon for a

hearlng to review the notices of determfnation. The petltloners clalm that the

markup percentages deternlned by the examiner for the Audlt Divlslon were

incorrect. Moreover, the petitioners primarlLy contend that the exaniner

nlsplaced and/or lost Crowts books and records and that the pet l t loners are at

a dlsadvantage in refuting the findlngs of the examlner.

4. During the period at issue, Crow operated an Exxon gasollne statlon at

928 Jerlcho TurnpLke Ln Westbury, New York. In addltlon to selJ-ing regular and

unleaded gasoline, Crow performed automotlve repairs ln lts two bays. Crow

also sol-d t i res, batter les, automotive accessorles and soda. In May 1982 the

stat lon was closed for lack of buslness.
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5. Anne Murphy, an examiner for the Audtt Divlslon, lnltlated the audlt

of Crowrs books and records. MLss Murphy did some prellnlnary work and then

left state employment. Another examiner, John Mandia, completed the audlt.

I{tren Mr. }trandla resumed the audit, Crowts books and records consisted of the

day book for part of the audlt perlod, some check stubs and sal-es tax returns

wlth related worksheets and Federal lncome tax returns. After concludlng that

these records were lnsufflcient and/or lnadequate to determine Crowts sales tax

llabillty, Mr. Mandia resorted to the use of a test period audlt method as welL

as hls own observations and the prelimlnary work done by Miss Murphy to

determlne Crowrs l iabl l l ty.

6, a) On audlt, Mr. Mandla found that the total gallons of gasoline

purchased, as shown on Crowfs cheek stubs for the test perlod March l, 1981

through November 30, 1981, agreed substantl.ally wlth thlrd party verificatlon.

Therefore, to determlne the audited taxable gasoline sa1es, the total gallons

purchased for each grade for the quarter ending November 30, 1981 (fron Crowre

check stubs) were segregated lnto gallons sold as full service and those sold

as self-service. Next, the total gaLl-ons purchased ln each grade and category

were mult ipl ied by the net prof i t  per gal lon found to exist  on October 29t 1981

(the net profit excluded the New York State and Federal gas taxes and the sales

tax).  The resul- t ing net prof l t  of  $15,061.00 was added to gasol ine cost of

$2221210, lncluding New York State and Federal gas taxe6, for the same period

to compute total  gasol- lne sales of $237r27I,  Last ly,  the 8C per gaLLon New

York State gas tax of $L4,392 was deducted resulting in audlted taxable

gasoline sales of $2221879 for the period March 1, 1981 through November 30,

1 9 8 1 .



-4-

b) Mr. Mandia then computed taxable sales of ltems other than

gasoline. Purchases per check stubs for the perlod March l' 1981 through

Novenber 30, 1981 were broken dolrn into TBA (t l res, batter ies and accessorl .es),

subcontractor, repalr parts and oiL. The totals of said categories were narked

up 352, 0Z (no proflt on subcontractors), 1507" and 802 respectlvely, yieLdLng

audited taxable sales of $S 1023. Next,  purchases fron the day book were tested

for the quarter ended August 31, 1981. Sald purchases were categorlzed as

repair  parts,  TBA, soda, thlrd partyr towing and tools.  Markups of 15021 357" '

507" and 257" tespectivel-y (towfng and tools were not narked up; addltlonallyr

tools were not considered to be sol-d) were applLed to totals of the categories

ylelding taxable sal-es of. $L2r204. Said sales lrere applled to the quarters

ended May 31, 1981 and November 30, 1981 based on the rat io of gross sales ln

said quarters to gross sales for the quarter ended August 311 1981 to determlne

taxable sales of $35,508 for the perl .od March 1, L98l through November 30,

1 9 8 1 .

c) Based upon the above, total  audlted taxable sales for the test

perlod March 1, 1981 through November 30, 1981 anounted to $263'410. Crow's

reported taxable sales for said perlod were $235,875, resultLng ln addlt lonal

taxable sales ot.  $271535 or a margln of error of 11.67. The percentage of

error was applied to taxable sal-es reported for the audit perlod to compute

additLonal taxable sal-es of $136,911 and addlt lonal-  sales taxes due of

$ 9 ,  6 6 9  . 5 8 .

7. Theodore Mirkin,  pet i t lonersr representat ive, also a publ lc

accountant, maintatned the following records of Crow durlng the period at

lssue: cash receipts book, cash dlsbursements book and work papers which he

described as Crowrs dai ly business record book. Pet i t loner Del ia maintalned at
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the station the purchases and sal-es involces, the checkbook wtth related stubs

and the day books. The records nalntained by Mr. I'IlrkLn and Mr. Della when

combined were adequate to determine Crowrs sal-es tax LLabil-lty.

8. After thelr lnltlal meetl.ng (an observation vlslt), Mr. Mlrkln nade

the above records avaiLable to MLss Murphy and provlded an offlce for her to

work in. On a subsequent visit, Miss Murphy indicated that she would be taklng

certaln books and records back to her own office. Miss Murphy took everything

with the exception of check stubs for part of the audlt period and day books'

also for part of the audit perlod. The records which were reDoved were never

teturned. Mr. Mandla testified that subsequent to a pre-hearLng conference

wherein Mr. Delia inquired of the mlsslng records, he contacted Miss Murphy and

was advised by her that she returned the records. By l tsel f ,  Mr. Mandiafs

testimony is lnsufficlent to show that the records were returned to Mr. Della

or Mr. Mirkln.

9. At the hearlng, Mr. Del ia agreed that he underreported Crowfs sales

tax llabi1-lty by 27" for the audit perlod.

CONCLUSIONS OF LAW

A. That although there is statutory authority for the use of a t'test

periodrf to determine the amount of tax due when a filed return ls Lncorrect or

insuff ic lent (Tax Law, 51138, subd. [a]) ,  resort  to this method of computing

tax l-lability nust be founded upon an lnsufficlency of record keeplng which

makes it virtual-J-y inpossible to verLfy taxable sales recelpts and conduct a

conplete audit  ( !Latter of  Grant Co. v.  Joseph, 2 N.Y.2d, L96; Diatter of  Meyer v.

S ta te  Tax  Coqm. ,  61  A.D.2d 223,  mot .  fo r  l v .  to  app.  den.  44  N.Y.2d '  645;

Matter of Markowltz v.  State Tax Conrm., 54 A.D.2d 1023, affd.  44 N.Y.2d 684).

However, if records are available fron whlch the exact amount of tax can be
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determlned, the estimate procedures adopted by the respondent become arbitrary

and caprlclous and lack a rational- basls (s". @

&  C r e a m  C o .  v .  B r a g a l - l n i ,  5  A . D .  2 A  7 I 2 ,  a f f d . 5  N . Y .  2 d  7 3 6 ) .

B. That Ln this case the petittoners nalntalned adequate books and

records from whlch Crowfs sales tax 11abiL1ty could have been determtned.

Therefore, the Audtt DLvislonrs use of a test perlod audlt method to deternine

Crowrs sales tax llabillty was not proper. However, Mr. Delia agreed that he

underreported Crowrs sales tax l-iabllity by 27. ard petttioners are hereby

determlned to be ltable for said amount.

C, That the petitLon of Crow Enterprlses Corp. and RLchard D. DeLia' as

officer, l-s granted to the extent indlcated ln Conclusion of Lalr ttBt'; the Audlt

Division is hereby directed to modify the notices of determlnatlon lssued on

September 20, 1983; and except as so granted, the pet l tLon is denied.

DATED: Albany, New York STATE TAX COU}fiSSION

JAN 0 91987
PRESIDENT
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I dlssent. The najorlty flnds that the petLtloners natntatned adequate

books and records aad consequently, the Audlt Dlvlsionrs uae of axternal

lndl"ces was tuproper. The record does not srupport this conclusLon.

The Audtt DLvislon demonstrated that the records petttlonera preseoted for

examlnatton were tnadequate, and petltloners have not refuted thig showing.

For exauple, the purchase aad saLes lnvotcee for repalrs lrere Lnconplete and

lrreconcLlable. Pecltloners offered the testlnony of Mr. DeLla and Mr. ltirkln,

the publtc accountant retatned by petitLonera, regardlng the record-keeplng

proceduree but tntroduced no source documentg, relatlng to the audlt perlod or

any other perlod, Co buttress the testimony.

PetLtloners clal.ned flrst, thac reeords were destroyed durtng a burglary

of the buslness prentses, and later, thac records were provtded to thg orlgtnal

audLtor but never returned. No evldence was presented to nupport the flret

clatm, and an entry Ln the auditorrs 1og contradlcts the second clatn.

Petltloners cannot, sattsfy thetr burden to sholr the sufflctency of thel.r

record keeplng by unsupported and tnconststent testtmony.

PRESIDENT


