
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
o f

Country-Wlde Auto Sal-es Corp.

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and
29 of the Tax Law for the Period March I ,  1978
through August 31, 198f.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, betng duly sworn, deposes and eays that
he/she is an employee of the State Tax Cornmlssion, that he/she is over 18 yearg

of age, and that on the 9th day of June, L987, he/she served the wlthLn notlce
of declsion by certifled mall upon Country-Wide Auto Sal-es Corp. the petltloner
ln the within proceeding, by enclosing a true copy thereof ln a securely seal'ed
postpald wrapper addressed as follows:

Country-I,lide Auto Sales Gorp.
5 Adan Pl-ace
Massapequa, New York 11758

and by deposlting same enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee is the petitiooer
herein and that the address set forth on said rilrapper ls the last known address
of the pet l t loner.

Sworn to before me this
9th day of June, L987.

Au ter oaths
pursuant Eo Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon
ot

Jacques & Joan Burger
as Officers of Country-I{lde Auto Sal-es Corp.

for Revislon of Determlnatlons or for Refunds
of SaLes and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Period I'larch 1, 1978
through August 31, 1981.

AFFIDAVIT OF MAILING

State of New York :
s s .  3

County of AJ-bany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an enployee of the State Tax Conmlsston, that he/she Ls over 18 yearg
of age, and that on the 9th day of June, 1987, he/she served the wlthln not lce
of declsion by certlfled mall upon Jacques & Joan Burger, as Offlcers of
Country-Wide Auto SaLes Corp. the petltioner in the within proceedlnB, bY
enclosing a true copy thereof in a securely sealed postpald wrapper addressed
as fol lows:

Jacques & Joan Burger
as Officers of Country-Wide Auto Sales Corp.
5 Adan Place
Massapequa, New York f1758

and by depositing same enclosed in a postpaid properl-y addressed wrapper ln a
post office under the excl-usive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the Petltloner
hereln and that the address set forth on sald wrapper ls the last known address
of the pet i t loner.

Sworn to before me thls
9 th  day  o f  June,  1987.

ster oaths
pursuant to Tax Law sect ion 174



STATE OF

STATE TA)(

NEW YORK

COMMISSION

In the Matter of the Petitlon

Sales Corp.Country-Irllde AFFIDAVIT OF MAILING

for Revlsion of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period March L, L978
through August 31, 1981.

State of New York :
a s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng dul-y sworn, deposes and says that
he/she ls an employee of the State Tax Comlssion, that he/she le over 18 years

of age, and that on the 9th day of Juner L987, he served the wlthln notlce of
decision by certlfled nall upon Martin M. Lehman, the representative of the
petitioner in the wlthln proceedl-ng, bI encloslng a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

Mart,in M. Lehman
Rubin & Lehman
225 W. 34th Street,  Room 1900
New York, NY 10001

and by depositlng same encLosed ln a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Servlce withLn the State of New York.

That deponent further says that the said addressee is the rePresentative
of the petitloner herein and that the address set forth on sald ltraPPer !s the
last known address of the representatlve of the Petitioner.

Sworn to before me thts
9th day of June, 1987.

o f
Auto

to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Jacques & Joan Burger
as Offlcers of Country-trIlde Auto Sales Corp.

for Revlslon of DeterminatLons or for Refunds
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Period llarch 1, 1978
through August 31, 1981.

AFFIDAVIT OF },IAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duLy sworn, deposes and says that
he/she is an employee of the state Tax Conmisslon, that he/she is over 18 yearg

of age, and that on the 9th day of Juner L987, he served the within notice of
decision by certifled nail upon Martln !1. Lehman, the representative of the
petltioner ln the withln proceeding, bI encloslng a true copy thereof ln a
securely sealed postpald ltrapper addressed as folLows:

Martin M. Lehnan
Rubin & Lehman
225 W. 34th Street,  Room 1900
New York, NY 10001

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States PostaL

ServLce withl-n the State of New York.

That deponent further says that the said addressee ls the rePresentatlve
of the petitioner herein and that the address set forth on said ltraPper ls the
last known address of the representative of the petitioner.

Sworn to before
9th day of June,

me this
1 9 8 7 .

co admi ter oat
pursuant to Tax Law sect lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

June 9,  1987

Jacques & Joan Burger
as Of f lcers of Country-I'l lde Auto Sales Corp.
5 Adan Place
Massapequa, New York 11758

Dear Mr. & Mrs. Burger:

Please take nottce of the decislon of the State Tax Counlsslon encl-osed
herewith.

You have now exhausted your right of revlew at the adminlstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln eourt to revlew an
adverse decLslon by the State Tax Co qrtsslon may be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules r 4rd must be co'r'menced tn the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of thls notlce.

Inqulrles concernlng the conputatlon of tax due or refund allowed ln aecordance
rrlth thls declston may be addressed to:

NYS Dept. Taxatlon and FLnance
AudLt Evaluatton Bureau
Assessment Revlew Unlt
Butldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly youre'

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representatlve

PetLtloner t s Representatlve :
Martln M, Lehnan
Rubln & Lehman
225 W. 34th Street,  Roon 1900
New York, NY 10001



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK L2227

June 9, 1987

Country-Wlde Auto Saleg Corp.
5 Adan Place
ltrassapequa, New York 11758

Gentlemen:

Please take notlce of the declslon of the State Tax Conmlssion enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlgtratlve Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revtelr an
adverse declslon by the State Tax Gonnlsslon uay be Lnstltuted only under
ArtlcLe 78 of the Clvtl Practlce Law and Rulesr and nrust be connenced in the
Supreae Court of the State of New York, Albany Countlr nlthln 4 nonths fron the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund alLowed Ln accordance
wtth thls declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audtt Evaluatlon Bureau
Assessuent Revlew Unlt
Bullding #9, State Caupua
Albany, New York L2227
Phone # (518) 457-2086

Very truLy yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representattve

Petltloner I s Represencattve :
I'fartln M. Lehnan
Rubln & Lehnan
225 W. 34th Street,  Roou 1900
New York, NY 10001



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ! . I  Y O R . K  L 2 2 2 7

June 9, 1987

Jacques & Joan Burger
as Offlcers of Country-i{l.de Auto Sales Corp.
5 Adan Place
Massapequa, New York ff758

Dear Mr. & Mrs. Burger:

Pleage take notlce of the declslon of the State Tax Connlselon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adninlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Lawr a proceedLng Ln court to revielt an
adverse declslon by the State Tax Gorrmlsslon may be lnstltuted only under
Article 78 of the Ctvll Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Al-bany Countyr wlthln 4 months froo the
date of this not lce.

InquLrles concernlng the computatlon of tax due or refund allowed ln accordance
rrl.th thls declsion nay be addressed to:

NYS Dept. Taxatlon and Ftnance
Audlt EvaLuatLon Bureau
Aesessment Revlew Untt
Bulldlng ll9, State Canpus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly youre'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representatlve

Petltloner I s Representative :
Martln M. Lehman
Rubin & Lehman
225 W. 34th Street,  Roon 1900
New York, NY 10001



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

COUNTRY.WIDE AUTO SALES CORP.

for RevlsLon of a Determlnatlon or for
of Sales and Use Taxes under Artlcles
29 of the Tax Law for the Perlod March
through August 31, 1981.

DECISION

fn the lhtter of che Petltl,ons

of

JACQUES BURGER AND JOAN BURGER
AS OFFICERS OF COUNTRY-I{IDE AUTO SALES CORP.

for Revislon of Deternlnations or for Refunds
of Sal-es and Use Taxes under ArtlcLes 28 and
29 of the Tax Law for the Perlod llarch l, 1978
through August 31, 1981.

Petltloners, Country-Wlde Auto SaLes Corp., 5 Adam Place, Massapegu4, New

York 1L758, and Jacques Burger and Joan Burger, as offtcers of Country-I{lde Auto

Sales Corp.,  5 Adam Place, Massapegua, New York'  11758' f l led pet l t lons for

revlslon of det,ermlnatLons or for refunds of sales and use taxes under Artlcles

28 and 29 of the Tax Law for the perl.od March 1, 1978 through August 31' 1981

(F l le  Nos.  57687,  57688 and 57689) .

0n January 15, 1987, petltloners walved their rlght to a formal hearlng

and requested that the State Tax Co nlsslon render a declslon based on the

record contalned ln thelr ftles, wlth all brlefs to be subnitted by l[arch 27,

L987. After due conslderation, the State Tax Co lsslon hereby renders the

following decLslon.

Refund
28 and

1 ,  r 9 7 8
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ISSUES

I. tr{trether the Audlt Dlvislon properly determlned the addltional tax

ltablllty of petltloner{r for the perlod I'Larch l, 1978 thtough August 31, 1981,

II. Wtrether sectlon 1132(f) of the Tax Law relleves petltloners of the

llabtJ.lty to collect and remlt sales tax.

TINDINGS OF FACT

1. Petlttoner Country-Wlde Auto Sales Corp. (herelnafter "Country-I{1de")

was engaged ln the buslness of buylng and selltng used automoblles. Couatry-tJlde

was a reglstered vendor for sales tax purposes; however, Lt dld not flle sales

and use tax returns for the perlod at issue.

2. On August 20, 1984, che Audlt Dlvlslon, as the result of a fleld

exanlnatlon, Lgsued a Notlce of Deternloatlon and Demand for Pa)rnent of Sales

and Use Taxes Due to Country-I^Ilde for the perlod March l, 1978 through August 31,

1981. Sald notlce deternlned addltl.onal sales tax due of $3'L44.66' plue

pena l ty  o f  $786.16  and ln te res t  o f  $2 ,256.76 ,  fo r  a  to ta l  amount  due o f  $5 ,187.58 .

On the same date, ldentlcaL notlces were issued to Jacques Burger as presldent

of Country-Wlde and to Joan Burger as secretary of Country-Wlde. Petltlonera

Jacques Burger and Joan Burger do not protest their personal llablltty for any

sales taxes whlch may be due from Country-Wl.de.

3. Country-Wlde dld not malntaln adequate books and/or recorde durLng the

pertod at lssue. Moreover, no sales lnvolces were malntalned lndlcatlng the

selllng prlce of automobtLes sold by Country-Wlde and' therefore, the Audlt

Divtslon deterulned the selllng prlce of sald autonoblles by referring to a used

car selllng gulde known as the rrRed Book'r. The Audlt Dlvlslon used average

sell-lng prlce (whol-esale selllng prlce plus retall selllng prlce divlded by 2)

as a basls for computing taxable autonoblle sal-es of $240,343.00. Appllcatlon
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of the 7 percent tax rate to audlted taxable sales of $2401343.00 produced a

total  tax of $16,824.01. Country- l {Lde was al lowed credlt  of  $1,464.00 for tax

pald, thus resul- t ing ln addlt lonal tax due of $15,360.01. Country-Wide, Jacques

Burger and Joan Burger were each lssued tlro notlces of deternlnatlon and

demande for payment of sales and use taxes due. One of the notlces assessed

tax due of $3,144.66 and ls the subject of  thls proceedtng. The other not lcer

dated August 4, 1981, assessed an est lmated amount of $30,000.00 whlch wae

subsequent ly  reduced to  $12,215.35  ($ tS ,360.01  -  3 ,L44.66) .  The no t lce  da ted

August 4, 1981 ls not at Lssue ln thls proceeding.

4. Pet l t loners malntaln thatr  pureuaot to sect lon 1132(f)  of  the Tax

Law, a motor vehlcle cannot be reglstered wlth the New York State Department of

Motor Vehlcles untlL lt ls ftrst proven that the appltcable tax has been pald,

and that, therefor€r the collectLon from petltioners of sales or use tax r*ould

result in a double pa5rment of tax. Petltloners also dlspute the amount of

addltlonal tax due assessed by the Audlt DivlsLon.

5. Petltioners have produced no evidence to narrant a reductlon tn the

assessed amount of tax due or substantlate any claln that the amount as assessed

ls ln error.

CoNCLUSIoNS OF LAtl

A. That every person required to collect sales tax shaLt collect the tax

fron the customer when collectlng the price to whlch lt applles (Tax Law $

1132[a]) .  I t  shaLL be presumed that al l  recelpts for tanglble personal proPerty

are subJect to tax untll the contrary ls establlehed, and the burden of provlng

that any receipt ls not taxable shall be upon the person requlred to collect

tax, unl-ess the vendor sha1l have taken from the purchaser a certlflcate to the

effect that the property was for resale or for sone reason exeopc fron tax (Tax
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Law $ 1132[c]) .  Furthermore, the recelpts from the sale of a motor vehLcle

shaLl not be subJect to the retall sales tax, desplte the taklng of physlcal

possesslon by the purchaser wtthln the Stater provlded that the purchaser,

prlor to takLng dellvery, furnishes to the vendor an affldavlt that he ls a

nonresident, has no permanent place of abode in the State, and 1s not engaged

ln carrylng on ln the State any employment, trade, buslness or profession tn

whlch the motor vehlcle w111 be used (Tax Law $$ f1f7[a] alnd I2I4[a]) .

B. That Country-trIlde was a persoo requlred to collect sales tax aod

slnce lt dld not recetve from lts customers resale certlflcates or nonresldent

affldavlts, it was under a duty to collect Nelr York State sales tax on ltg sales

of automoblles. The fact that sectlon 1132(f) of the Tax Law provldes that a

purchaser may not reglster a motor vehlcLe in New York untll lt 1s Proven that the

sales tax was pald, does not relleve Country-Wlde of lts duty and responsiblllty

to collect the tax from sald purchaser (llatter of Mendon Leaslng Corporatlon,

State Tax Cornmtsslon, June 24, 1985).

C. That petitioners Jacques Burger and Joan Burgerl as offlcers of

Country-Wlde, are personally llable for the sales tax due fron the corPoratlon

(Tax Law $ 1133[a]) ;  and pet l t loners have faLled to meet thelr  burden of

provlng that the audlt was otherwlse erroneous.
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D. That the petltlons of Country-I,llde Auto Sales Corp., Jacques Burger

and Joan Burger are denled ln fulL and that the three notlces of determlnation

and demands for pa)rment of sales and use taxes due dated Auguet 20, 1984 are

sustaLned.

DATED: Albany, New York STATE TA)( COI'{MISSION

JUN 0 I 1s87


