
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Robert  Corton, Off lcer of
3400 Baychester Avenue Servlce Statlon, Inc.

for RedetermlnatLon of a Deflclency or Revlslon
of a Determlnation or Refund of Sales & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law
for  the  PerLod 6 lL /79-513L183.

AFFIDAVIT OF }TAILING

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York,

that the said addressee ls the petltloner
forth on sald $rapper ls the last known addrees

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Counlsslon, that he/she le over 18 years
of age, and that on the 6th day of Aprll, 1987, he/she served the wlthln ootlce
of decielon by certlfled nall upon Robert Corton, 0fflcer of, 3400 Baychester
Avenue Service Statl.on, Inc. the petltioner ln the wlthln proceedlng, bI
encLosing a true copy thereof ln a securely sealed postpald nrapper addressed
as fol lows:

Robert  Cort ,on, Off icer of
3400 Baychest,er Avenue Servtce Statlon, Inc.
1095 Grant Avenue
Pelham Manor, NY 10803

and by deposltlng same enclosed
post offlce under the excLuslve
Servlce wlthln the State of New

That deponent, further says
heretn and that the address set
of the pet l t loner.

Sworn to before ne thls
5th day of Aprl l ,  1987.

tLzed to adnlnlster oat
pursuant to Tax Law eectlon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the I'Iatter of the Petltlon
o f

Robert Corton, Offlcer of
3400 Baychester Avenue Servlce Station, Inc.

for Redeternlnatlon of a Deflciency or RevLston
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 lL179-5131 l83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of ALbany z

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax ComlgsLon, that he/she ls over 18 yearg
of ager aod that on the 6th day of AprLl, L987, he served the wichtn noclce of
declslon by certlfied nall upon Chetney C. Clark, the representatlve of the
petitloner Ln the wlthtn proceedlng, bI encloslng a true copy thereof ln a
securely seal-ed postpatd lrrapper addressed as follows:

Chetney C. CLark
40 Mannlng Glrcle
Pelhan, NY 10801

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the represent,ative
of the petltloner herein and chac che address set forth on sald lrrapper ls the
last known address of the representative of the petttioner.

Sworn to before ne this
6th day of Aprl l ,  1987.

Pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Aprl l  6, 1987

Robert Corton, Off lcer of
3400 Baychester Avenue ServLce Station, Inc.
1095 Grant Avenue
Pelhan Manor, NY 10803

Dear Mr. Corton:

Please take nottce of the decLslon of the State Tax Commlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstrattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decisLon by the State Tax Go tlsslon may be instltuted only under
Article 78 of the Clvll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date  o f  th ls  no t lce .

Inqulrles concernlng the computation of tax due or refund all-owed in accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluation Bureau
Assessment Revlew Unit
Bulldlng /19, State Campus
Albany, New York L2227
Phone-#  (518)  457-2086

Very truly yours'

STATE TAX COMMISSION

cc: TaxLng Bureaufs Representative

Petltloner t s Representative :
Chetney C. CLark
40 Mannlng Clrcle
Pelhau, NY 10801



STATE OF NEW YORK

STATE TAX COIOIISSION

In the Matter of the Petltion :

o f :

ROBERT CORT0N, 0FFICER 0F : DECISION
34OO BAYCIIESTER AVENUE SERVICE STATION, INC.

:
for Revlslon of a DeterminatLon or for Refund
of Sales and Use Taxes under Articles 28 and :
29 of the Tax Law for the Perlod June 1, L979
through May 31, 1983 r 3

Petitioner, Robert Corton, Offtcer of 3400 Baychester Avenue Servlce

Stat ion, Inc.,  1095 Grant Avenue, Pe1-ham Manor, New York 10803' f t led a peclt ton

for revlsion of a determinatton or for refund of sales and use taxes under

Arttcles 28 and 29 of the Tax Law for the period June 1, 1979 through May 31,

1 9 8 3  ( F i l e  N o .  5 4 7 3 9 ) .

A hearlng was held before Jean Corlgliano, tleartng 0fficer, at the offices

of the State Tax Co nisslon, Two World Trade Center, New York' New York, oo

December 9, 1986 at 1:15 P.M. Pet i t ioner appeared by Chetney C. Clark. The

Audit  Divls lon appeared by John P. Dugan, Esq. (Michael B. Infant, lno, Eeq.,  of

counsel) .

ISSUE

Whether the Audit Divislon correctl-y determined sales tax due from the

pet l t loner on the basLs of external indlces.

FINDINGS OF FACT

1. 0n April 20, L984, as the result of a fleLd audit, the Audtt Divlsion

issued to petitloner, Robert Corton, a Notice of Deternination and Demand for

Paynent of Sales and Use Taxes Due for the perlod June 1, 1979 through November 30'

1982 assertLng addit lonal taxes due ln the auount of $53,603.81 plus penaLty



-2-

and interest. On the same date, a seeond notlce was lssued to Mr. Corton for

the perlod December 1, 1982 through May 31, 1983 assert tog taxes due ln the

amount of $5 rL24,16 plus penalty and lntereet. Both notlces explain that

Mr. Cortonrs personal llabil-lty for the taxes due derlve from hls posltion ag

an off icer of 3400 Baychester Avenue Servlce Statton, Inc. ("Baychester") .

2. On behalf of Baychester, Mr. Corton executed two coneents extendlag

the perlod of l-lnitatlon for assessment of sales and use taxes under Arttcles

28 and 29 of the Tax Law. The flrst, executed on September 10, L982, extended

the perlod of assessuent for the taxable perlod June 1, L979 rhrough November 30,

L979 to February 20, 1983. The second, executed on February 17'  1983' extended

the period of asgessment for the taxabLe perlod June 1, L979 through August 31,

1980 to December 20, 1983.

3. An audltor vlslted the Baychester statlon on ApriJ. 5, 1982 and conpleted

a worksheet where he noted: there \ras one mechanlc on the premlsee and one gas

attendant; all pumps were full- servlce; the statlon perforned State lnspectlons;

and there were trdo repair bays. Sone books and records were made avall'able'

conslstlng prinarlly of bank statements and cancelled checks. Slnce theee were

deemed lnadequate to vertfy reported taxable sales, sal-es were egtlmated on the

basis of available lnfornatlon. Baychesterts gasollne purchases were obtalned

from l ts supplter for the perlod March 1, 1980 through August 31'  1981. The

average statewtde selling price of gasollne for that perlod (adjueted for

exclse and sales taxes lncluded ln the prlce) was applled to purchases to

obtain audlted gasoll.ne sales for the perLod. Repalr sales were estimated at

$200.00 per repair  bay per day (or $2,400.00 per week).  Total  audlted taxable

sales for the period were determtned to be $554,550.00. An error rate of

L54.36 percent was calculated by dtvlding reported taxable sales of $218r014.00
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by audlted taxable sales. The error rate was applled to reported taxable sales

for the audLt period to calculate addit lonal taxable sales of,  $727'227.00 wlth

a  tax  due on  tha t  amount  o f  $58,727.97 .

4. Mr. Corton operated the Baychester station throughout the audlc

perlod. During that time he enployed one nechantc. Mr. Corton suffered from a

heart conditlon for which he was hospitallzed ln 1982 and agaLn ln 1983. Ae a

consequence, he performed few automobile repaLrs hlnself. Mr. Cortonrs accountant

aeserted that, sale of repair services for the audlc perlod averaged $450.00 per

week. His estlnate was based on hLs menory of customer repalr involceer but no

lnvoLces were submltted to show actual sales of repalr servlces. Mr. Corton

also asserted that the gasoline prlces used by the Audit Dlvlslon were hlgher

than aetual prices charged. lle presented no evldence of actual prLces.

coNctusroNs oF LAI^I

A. Thac ln llght of the fact that petltioner dld not malntaln veriflable

records of sales as requLred by Tax Law S 1135, the Audlt Division was authotLzed

to estlmate taxable sales, uslng the informaElon available to lt and an audlt

methodology reasonably calculaEed to ref lect the taxes due (Tax Law $ 1138(a)(1);

Mat te r  o f  Grant  Co.  v .  Joseph,  2  NY2d L96,206,  cer t .  den ied  355 U.S.  869) .  The

Audlt DlvisLonrs markup of gasollne sales was such a uethodology' and Mr.

Corton presented no credible evldence to establ-Lsh that audited gasoltne sales

were inaccurate. Ilowever, Mr. Corton dld show that the estlmate of repalr

sales was unreasonable lnasmuch as it was Lnconslstent with the fact that only

one mechanlc was enployed at the statlon. Accordlngly, repalr sales are to be

recalculated, uslng a f lgure of $1,200.00 per week durlng the audit  per lod.
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B. That the petltlon of Robert, Corton, 0fflcer of 3400 Baychester Avenue

ServLce StatLon, Inc. ls granted to the ext,ent indlcated in Concluslon of Law

rrArr. that the notices of determinatlon and demands for payment of salee and uge

taxes due tssued on ApriL 20, 1984 shalL be nodlfled accordlngly; and that ln

al l  other respects, the pet l t ion is denled.

DATED: Albany, New York STATE TN( COMMISSION

APR 0 6 1987
PRESIDENT


