
STATE OF NET YORK

STATE TAX CO}OIISSION

In the Matter of the
o f

Computone Systems,

Pet l t lon

Inc.

for Redetermlnatlon of a Deflciency or Revlsion :
of a Deternlnatlon or Refund of Sales and Use Tax
under Article(s) 28 & 29 of the Tax Law :
fo r  the  Per iod  6 lL /79  -  LL /3018L.

State of New York :
a s .  3

County of Albany :

David Parchuck/Janet rvI. Snay, belng duly sworn, deposes and says that
he/she i-s an employee of the State Tax Cornnisslon, that he/she ls over 18 years
of age, and that on the 21st day of August, L987, he/she served the withLn
notiee of declsion by certifled mail upon Computone Systems, Inc. the
petltloner ln the withln proceeding, by enclosing a true copy thereof Ln a
securely seal-ed postpaid wrapper addressed as follows:

Computone Systems, Inc.
I Dunwoody Park
Atlanta, GA 30338

and by depositl-ng sErme enclosed
post offlce under the exclusive
Service wlthln the State of New

That deponent further says
hereln and that the address set
of the pet i t loner.

AFFIDAVIT OF MAILING

ln a postpatd properLy addressed wrapper tn a
care and cuscody of the United States Postal
York.

that the said addreasee is the petltloner
forth on sald wrapper l-s the last known address

Sworn to before ne thls
2Lst day of August,  L987.

t o
to Tax Lart

te r S



STATE OF

STATE TAX

NEW YORK

CO}DTISSION

Petl t ion

Inc . AFFIDAVIT OF MAILING

for Redetermlnation of a Deflciency or Revlsion :
of a Determlnation or Refund of Sales and Use Tax
under Art lc le(s) 28 & 29 of the Tax Law :
fo r  the  Per iod  611179 -  11 /30 /81 .

State of New York :
s s . :

County of Albany :

David Parchuck/Janet !1. Snay, belng duly sworn, deposes and says that
he/she ts an employee of the State Tax Conmlsslon, that he/she ls over 18 years
of age, and that on the 21st day of August, 1987, he served the lrlthin notLce
of declslon by certlfled mail upon Charles I. Schachter, the representative of
the petltloner in the withln proceedlng, b)r enclosing a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Charles I .  Schachter
Burke, Cavalier & Lynan
10 Thurlow Terrace
Albany, NY 12203

and by deposltlng sErme enclosed Ln a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner herein and that the address set forth on sald rilrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before ne thls
21s t  day  o f  August ,  1987.

In the Matter of the
of

Computone Systems,

ized to adminlster
to Tax Law sect
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S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 21, L987

Couputone Systems, Inc.
I Dunwoody Park
Arlanra, GA 30338

Gentlemen:

Please take notlce of the declslon of the State Tax Conmisslon enclosed
herewith.

You have now exhausted your rlght of review at the admlnlstratlve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revLelt an
adverse declslon by the State Tax Connisslon may be lnstltuted only under
Artlcle 78 of the Clvll Practi.ce Law and Rules, and must be conrmenced ln the
Suprene Court of the State of New York, Albany County, wlthin 4 nonths from the
date of thls not lce.

Inqulrles concernlng the conputatlon of tax due or refund allowed ln accordance
with thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Ca:npus
Albany, New York L2227
Phone /l (518) 453-4301

Very truly yours'

STATE TAX COUMISSION

Taxlng Bureauts Representatlve

Petitloner r s Representatlve :
Charles I .  Schachter
Burker Cavaller & Lynan
10 Thurlow Terrace
Albany, NY 12203

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

COMPUTONE SYSTEMS, INC.

for Revision'of a Determinat i-on or for Refund
of Sales and Use Taxes under Artlcles 28 ar.d 29
of the Tax Law for the Perlod June I, L979
through November 30, 1981.

DECISION

Petl t ioner,  Conputone Systems, Inc.,  I  Dunwoody Park, At lanta'  Georgia

30338, f i led a pet i t ion for redeterminat lon of a def lc lency or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

Jsie 1 , L979 through Novenber 30, 1981 (Flle Nos. 41041 and 45523).

A hearing was hel-d before Arthur Bray, Hearing Offlcer, at the offices of

the State Tax Conrmission, W.A. Harrlman State Office Building Campus' Albanyr

New York on September 11, 1986 at 1:15 P.M., with al l  br lefs to be subnit ted by

December 1, 1986. Pet l- t ioner appeared by Burke, Caval ier & Lyman, Esqs.

(Charles I .  Schachter,  Esq. and John Mil ler,  Esq.,  of  counsel) .  The Audlt

Divis ion appeared by John P. Dugan, Esq. (Thonas C. Sacca, Esq.,  of  counsel) .

ISSUES

I. Whether New York may impose sal-es and use tax upon the sale of reports

which were generated by petitionerts computer in Georgia.

II. Whether petitloner tras required to collect and remlt sales and use tax

on the sales of reports to i ts customers with a New York bl l l lng address.
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FIMINGS OF FACT

The Audit Divislon issued not.lces of deterninatlon

of sales and use taxes due to petltloner, Conputone

and demands for

Sys tems,  Inc . ,  as

1 .

payment

fol lows:

Date of
Not lce

9 /20182
12 /  20  |  82
3 /21183

Perlod Tax Interest

$  5 ,779  , r 9
2 ,45 r . 38

16 ,44L .39

$1 ,810 .68
798 .83

3 ,9L5  . 2L

Total

$  7 , 5 8 9 . 8 7
3,25O.2r

20,356.60

6 / r l7e  -  813 t l7e
9 l r l7e  -  L r /30179
12 /L /7e  -  LL l30 /8 r

2, After the foregolng not ices nere lssued, the Audit  Divis ion reduced

the amount of tax asserted to be due in each of the not ices dated September 20'

1982 and Decenber 20, 1982 to $1,088.12. Accordl-ngly,  the total  amount of tax

asserted to be due during the perlods involved hereln is $18,6L7.63.

3. The assessments rrere premised upon the Audlt Dlvisionrs position that

certain computer-generated reports furnished by petitioner to lts customers

were subject to sales and use tax.

4. During the periods in issue, pet i t ioner was engaged in the buslness

activity of providing conputer-generated information reports to lnsurance

agents and f inanclal  advisors. Pet i t lonerrs customers galned access to pet i-

tionerrs computer ln Atlanta, Georgia through a portable computer and a telephone.

5. The reports involved herein have been designated by petltl-oner as the

nLnety-five and nlnety-six series infornatlon reports. The ninety-flve serles

concerned various types of l-ife insurance pol-lcies such as term and whole l-lfe.

The ninety-six series concerned universal l-ife insurance. The foregoing

reports provided information with respect to the premLun amounts and benefits.

6. Slnce petitioner did not malntain records as to whom the reports were

sent, the Audit Division deternined that tax was due on those recelpts whereln

pet i t ionerrs custoners had a New York bi l l ing address.
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7. In order to ascertain the amount of tax due, the Audlt Dlvision' with

pet i t lonerts consent,  examlned u. icrof iche copies of pet i t ionerts sales invoices

which recorded computer usage for the perlod January 1, 1981 through November 30'

1981. For the test period, the New York bill-ings on the nlnety-five and

ninety-slx ser les informatlon reports rras $207 1272.00, whereas the bi l l ing

nat l-onwide on these types of reports was $3r770,385.00. Ut i l iz ing these

amounts, the Audit  Dlvis ion determined that 5.497 percent of pet i t lonerrs

natlonal bill ings were from New York.

8. Ut iJ- iz ing pet i t ionerts records, the Audlt  Divis lon determlned that the

ninety-f lve ser ies reports accounted for 60.447 petcent of total  comPuter usage

and the nlnety-six serLes reports conslsted of 11.246 percent of total  computer

usage.

9. The Audit Dlvlsion then muLttpl-ied the total natlonwide comPuter usage

of $710481860.00 by the New York percentage of 5.497 to arr lve at the New York

computer usage of $387,500.00. To determine the tax due on the ninety-f lve and

nlnety-six ser les reports,  the $387r500.00 was mult ipl- ted by, respect lvely

60.447 percent and 1I.246 percent. These amounts were then nuJ-tlplled by an

average New York State sales and use tax rate of 7.267 percent to ascertain the

amount of tax due.

f0. Petitloner provided computer servl-ces through approximateLy 220

dlfferent programs to life insurance agents and flnanclal planners. Most of

the revenue r{as derived from a flnanclal needs analysis whlch was foll-owed by

an lll-ustration of the life insurance product whlch the agent was atternptlng to

sel- l .  During the period in issue, the only way to access Pet i t ionerrs computer

was through petitionert s portable computer.
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11. Pr ior to 1978, pet i t ioner had on1-y voice response terminals avai lable.

After L978, both voice and pr int ing response termlnals were avai lable. Pet i tLoner

charged lts eustomers a mlnlnun amount in order to naintain access to the

computer. The minimum amount charged a customer with only a voLce resPonse

capabil-ity was $20.00 a month. The minimum amount charged for a unit wlth a

printer was $25.00 a month.

L2. When a customer had a terminal wlth a printer, the customer had the

option of receiving a printed copy of the report at the partlcular Location

withln a matter of minutes or having the report malLed to them from Atlanta.

Customers rarely chose to have a report nailed to them.

13. Typical-ly, a customer ansnered questions found on a template which was

placed on a portable computer, transmitted the infornation over a telephone

Ilne to petitionerts computer ln Atlanta and recelved a report generated from

the pr inter.

L4. The tenplates elicited the infornation which the insurance agent or

fLnancial planner needed to gather i-n order to customlze the reports to the

lndlvldual. The lnformation on the templates woul-d include the lndividualfs

age, spousets age, youngest chl ldts age, desired income and sociaL securi ty

beneflts. The lnfornatlon was entered by turning switches on the portable

computer to the approprlate number. Once the lnformatlon was entered lnto the

portable unit, the customer would dial the phone number of the computer ln

Atlanta and then t,ransmit the informatlon over the telephone llne.

15. Petltionerfs customers nlght lnput as nany as twenty varlables to

obtain the reports in issue. However, the reports at lssue required the lnput

of at least twelve variables.
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16. Pet i t ionerts data base contalned varlous lnsurance rates based on

dif fetent ages and l l festyles. Pet l- t l -onerrs customers dld not have access to

the dat,a base.

L7. Upon lnput of the customerfs var iables, infornat ion ln the data base

was applied to the inputted criteria and a computatlon was made.

18. Once the computer ran lts program, all lnfornatLon recelved over the

telephone was destroyed. During the perlod of tlme information rtas retalned by

the computer t,o be acted upon, the infornation hras not accessible to anyone

with a portable computer.

19. Once a couputatlon rilas completed, the only data retained from the

transaction aras the date and t,lme of the telephone call-, the program run and

how long the transmission lasted.

20. An lndividual could use one of petitlonerrs portable ternLnals from

virtually anywhere in the world. Since Computone had Watts line capablllty' a

call from nearly anywhere in the United States was toll free. Petitioner had

no way of knowing from where a particular call was made.

CONCLUSIONS OF LAIJ

A. That an information service ls def ined by 20 NYCRR 527.3(a) (2) as

"[t]he collectlng, conpillng or anaLyzing lnfornatl-on of any kind or nature and

the furnlshlng reports thereof to other persons.. . t t .

B. That since petitloner collects, complles or analyzes data and engages

in the furnishlng of lnformation, it constltutes an lnformation service withln

the meaning of respectively, section 1f05(c) (1) of the Tax Law and 20 NfCRR

s27 .3 (a)  (2 ) .

C.  That  the  te rm t r rvendor r  incLudes. . .  [a ]  Person nak ing  sa les  o f . . .

servtces, the recelpts fromwhLch are taxed by.. . t t  Art l -c le 28 of the New York
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T a x  L a w  ( T a x  L a w  S  l 1 0 1 t b l t 8 l t i l t A l ) .  S e c t i o n  1 1 3 1 ( 1 )  o f  t h e  T a x  L a w  d e f i n e s

tt Ip]ersons required to col lect taxrr and t tperson requLred to coLlect any tax

inposed by this articlerr to lnclude every vendor of tangible personal- property

or servlces.

D. That the service at issue herein ls the provlding of lnfornatlon by a

prlnted report .  Slnce reports were el ther created ln New York by a pr lnter or

delivered to New York ln printed form, petitioner nas providing a servlce ln

New York. Accordingly, petitl.oner nas a vendor withln the meanlng of Tax Law $

110f (b)(8)(1)(A) and tras responslble to col l -ect sal-es and use tax. I t  ls

recognlzed that orally transmltted reports are not subject to sales and use tax

(20 NYCRR 527.3tb]t3l) .  I lowever,  pet l t loner has not shown what port ion of i ts

New York receipts arose from oral ly transnit ted reports.  Therefore, there is

no basls for taking said oral  reports into account.

E. That the infornation which was sold lras not exempt from tax under Tax

Law $ 1105(c) (1) by vir tue of being personal or lndlvidual

excluslon applies only to rruniquely personal lnformationrr

Co. v.  Tax ComrnlssLon of State of New York, 115 AD2d 831,

in nature. Thls

(All"state Insurance

834 affd 67 NY2d

999). Although the informatlon entered into the computer nay have been personal

or indlvidual in nature, the lnformatlon which was sold, i.e. premium amountg

and benefits, was not unlquel-y personal or lndl-vidual ln nature. In thls

regard, lt is noted that 20 NYCRR 527 .3(b) (2) example 3 is inapposlte slnce lt

applies only to personal or individual payroLl programs.
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F. That the petitlon of Computone Systems, Inc. ls denied and

of determination and demands for payment of sales and use taxes due,

in Findlng of Fact t '2t ' ,  are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

AU0 2 11987

the not ices

as nodlfied


