
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Col-oniaL Engraving Co.,  Inc.

for Redeterninatlon of a Deficlency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Lasl for the
Period 9 I  L |  78-2/ 28 |  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, beln! duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmisslon, that he/she ls over 18 years
of age, and that on the 25th day of June, 1987, he/she served the within notice
of Deelslon by cert i f led mal1 upon Colonlal  Engravlng Co.,  Inc. the Pet l t louer
ln the wlthln proceedlng, by encJ-osing a true copy thereof Ln a secureLy sealed
postpaid rilrapper addressed as follows:

Colonlal  Engraving Co.,  Inc.
157 Chanbers St.
New York, NY 10007

and by deposlting same encl-osed in a postpaid properLy addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Servtce within the State of New York.

That deponent further says that the sald addressee ls the petltloner
hereln and that the address set forth on said nrapper is the l-ast known addrese
of the pet i t ioner.

Sworn to before me thls
25 th  day  o f  June,  1987.

Authorized
pursuant to

to aduln
Tax Law

ter oaths
sect lon 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

DPR Leas ing  Co. ,

for Redeterminatlon of
of a Determlnatlon or
under Art lc le(s) 28 &
Per lod  9  /  L l  78-21  28  /  82 .

of the Pet i t ion
of
Inc.,  as Purchaser

a Deflciency or Revlsion
Refund of Sales & Use Tax
29 of the Tax Law for the

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Conrmisslon, that he/she is over 18 years
of age, and that on the 25th day of June, 1987, he/she served the wlthln notlce
of Decisl-on by cert i fLed mai l  upon DPR Leasing Co.,  Inc. the pet l t loner in the
lrithin proceeding, bY encloslng a true copy thereof in a securely sealed
postpaid \ilrapper addressed as follows:

DPR Leas ing  Co. ,  Inc .
c/o Jack M. Sadls
2 2 5  1 1 .  3 4 r h  S r .
New York, NY L0L22

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on said nrapper ls the last known addreee
of the pet l t ioner.

Sworn to before me this
25 th  day  o f  June,  1987.

Authorized to ter oaths
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TN( COMMISSION

In the l"latter of the PetltLon
of

CoLoniaL Engravlng Co.,  Inc.

for Redetermination of a Deficlency or RevlsLon
of a Determl-nation or Refund of Sales & Use Tax
under Art icLe(s) 28 & 29 of the Tax Law for the
Perlod 9 /  L /  78-21 28 /  82.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an enployee of the State Tax Comissl-on, that he/she ls over 18 years
of age, and that on the 25th day of June, L987, he served the wlthln not lce of
Decislon by certified nail- upon Sidney Fel-dshuh, the representative of the
petitloner in the wlthin proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid rrrapper addressed as foLlows:

Sl-dney Feldshuh
47 Penn Blvd.
Scarsdal,e,  NY 10583

and by depositing same enclosed in a postpaid properly addressed wrapper Ln a
post office under the exclusive care and custody of the Unl-ted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petltloner hereln and that the address set forth on said wrapper ls the
last known address of the representative of the petitioner.

Sworn to before me this
25 th  day  o f  June,  1987.

ister oaths
pursuant to Law sect ion L74



STATE OF

STATE TN(

NEII YORK

COMMISSION

In the Matter of the Pet l t ion
o f

DPR Leasing Co.,  Inc. e 8s Purchaser

for Redet,erninatlon of a Deflclency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Perlod 9 |  L /78-21 28 I  82.

ATFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlssion, that he/she ls over 18 years
of ager and that on the 25th day of June, 1987, he served the withln notlce of
Decision by certlfied mall upon Sidney Feldshuh, the rePresentative of the
petitioner ln the wLthln proceedlng, by enclosing a true copy thereof in a
seeurely sealed postpald wrapper addressed as fol lows:

Sidney Feldshuh
47 Penn Blvd.
Scarsdale, NY 10583

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excLusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representative
of the petltioner hereln and that the address set forth on said wrapper ls the
last known address of the representat ive of the pet l t ioner.

sworn to before me this
25 th  day  o f  June,  1987.

Authorized to ister oat
pursuant to Tax Law sect ion L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M - { I S S I O N

A L B A N Y ,  N E I ^ I  Y C R K  L 2 2 2 7

June 25,  1987

Colontal Engraving Co., Inc.
157 Charnbers St.
New York, NY 10007

Gentlemen:

Please take notlce of the Declslon of the State Tax Cornnisslon enclosed
herewlth.

You have now exhausted your rl.ght of revlew at the adnlnlstratlve level.
Pursuant, to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlelt an
adverse decLslon by the State Tax Co qrLsslon oay be instltuted only under
Artlcle 78 of the Clvll Practlce Law and Rulesr aod must be commenced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls not ice.

Inqulrles concerning the computatton of tax due or refuad allowed in accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltloner I s Representatlve :
Sldney Feldshuh
47 Penn Blvd.
Scarsdale, NY 10583



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M } { I S S I O N

A L  B  A N  Y ,  N E  I ' I  Y  O R K  1 2 2 2 7

June 25, L987

DPR Leaslng Co.,  Inc.
c/o Jack M. Sadls
225 W. 34rh Sr.
New York, NY L0L22

Gentl-emen:

P1ease take notlce of the DecLslon of the State Tax Conmlsslon encloeed
herewlth.

You have now exhausted your rlght of revlew at the adminlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlelr an
adverse declslon by the State Tax Commisslon may be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and RuLesr aod must be conmenced ln the
Supreme Court of the State of r\ew York, AJ.bany Countlr wlthln 4 nonths froo the
date of thls not ice.

Inqulrles concernlng the computation of tax due or refund allowed ln aecordance
wlth thls dectslon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluatlon Bureau
Asgessuent Revlew Unlt
Bulldlng /f9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAx COMMISSION

cc: Taxlng Bureaurs Representatlve

Petitloner I s Representatlve :
SLdney FeLdshuh
47 Penn Blvd.
Scarsdale, NY 10583
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
:

o f

CoLoNIAL ENGMVING C0., INC.
:

for Revision of a Determinatlon or for Refund
of SaLes and Use Taxes under Articles 28 and 29 :
of the Tax Law for the Perlod Septenber 1, 1978
through February 28, L982. :

DECISION

In the Matter of the PetltLon

of

DPR LEASING CO., INC., AS PURCHASER

for Revlslon of a Detemlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod Septenber 1, L978
through February 28, 1982. :

Pet l t loner,  Colonial  Engravlng Co.,  Inc.,  L57 Chaubers Street,  New York,

New York 10007, flled a petLtlon for revtslon of a deternlnatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of, the Tax Law for the perlod

September 1, 1978 through Februaty 28, L982 (Ft le No. 43058).

Pet l t loner ,  DPR Leas lng  Co. ,  Ioc . r  c /o  Jack  M.  Sad is ,  225 W.  34 th  S t ree t '

New York, New York I0L22, f1led a petltlon for revlslon of a determtnatlon or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for

the perlod Septenber 1, 1978 through February 28, f982 (Fl le No. 649L5>,

A consolidated hearing was held before Robert F. Mulllgan, Hearlng Offlcer'

at the offLces of the State Tax CounLsslon, Two I'Iorld Trade Center, New York,

New York, on July 15, 1986 at 9:15 A.M, wlth al- l -  br lefs to be subnlt ted by
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October 30, 1986. Pet l t l .oners appeared by Sidney Feldshuh, Esq. The Audit

Dlvis lon appeared by John e. mgan, Esq. (Lawrence A. Newman, Esq.,  of  counsel) .

ISSUES

I. Whether purchases of engraved steel dles by pet l t loner Colonlal

Engravlng Co.,  Inc. were subject to the 4 percent New York Clty sales tax, where

such dles were used by sald petltloner in prlntlng engraved statlonery, then

resoLd wlth the stattonery.

I I .  Whether the use of a part lcul-ar test pertod selected by the audltor

was proper.

FINDINGS OF FACT

1. Durlng the pertod ac Lssue, pet l t toner Colonlal  Engravlng Co.,  Inc.

(hereinafter referred to as "petltloner") was engaged in the custoo prlntlng of

engraved stattonery. Subsequent to the perlod at issue, on ApriL 26, 1985,

pett t lonerrs assets and good w111 were sold to DPR Leaslng Co.,  Inc.

2. An audlt  of  pet l t loner was perforned by auditors from the Clty of New

Yorkrs Metropol l tan Audlt  Group.

(a) Gross sales. Gross saLes reported were reconcl led to the books

and the Federal tax returns. The only dlfferences were due to the fact that

sales on the sales tax returns were reported before paynent was actually nade'

whlle the books nere on a cash basts. Thls dld not result 1n any addttlonal

tax l labt l l ty.

(b) Exempt sales. Pet l t lonerts representat lve agreed to a test

perlod of May I  through May 20, 1981, wlth respect to exempt sales. Nontaxable

sales of $534.95 were t l lsal lowed. A nargin of error of 4.1568 percent l ras

computed and appl led against total  nontaxable saLes. Thts resulted ln $46'563.14
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belng disallowed for the audlt pertod. Petltloner dlsagreed wlth thls flgure

and was glven the opportunLty to Eake lts owrr test. No such test was ever

subnltted to the audltor. Tax at the rate of 8 percent lras computed, resultlng

ln  addt t lona l  tax  due o f  $3 ,742.50 .

(c) Recurrlng purchases. Petltloner agreed to a test perlod audlt of

recurrtng purchases. The audltor used the perlod April I through Aprll 15'

1981 with respect thereto. Recurr lng purchases of $3,188.68 were found taxable

at the 4 percent rate, but no tax had been pald thereon. Vlrtually all of the

purchases were of prlnting dles and plates, although $50.00 was for "composltlon

of hot type".  Thls resulted in a nargln of error of 19.3338 percent,  whlch was

appl led agalnst total  purchases of $624,312.00, for a total  of  addlt l .onal

taxabl-e purchases for the ent ire period of $120,703.23. Pet l tLoner nas glven

the opportunity to suboit lts olrn test. Petltionerrs test of nlne months

betrteen May 1980 and June 1981, lncluslve, showed a 19.9316 percent oargln of

error. Accordlngly, the auditorts Lower margln of error was used. Use tax at

the New York Clty rate of 4 percent was applled agalnst the addiclonal taxable

purchases of $120,703.23 found by rhe audltor,  result lng ln $4,828.L3 ln tax.

(d) Expense purchases. A test of expense purchases lras made for

Aprll 198f. Tax was found to have been pald on all such purchases.

(e) Flxed assets. Flxed assets were examlned for the audlt perlod.

Purchases of flxed assets amountlng to $21200.00 were found subJect to tax of

$ 8 8  . 0 0  .

3. On Decembet 20, L982, the Audlt DlvLslon lssued a Notlce of Deternlna-

tlon and Demand for Payment of Sales and Use Taxes Due agalnst petltloner ln

the amount of $8,658.63 ln addLt lonal cax for the perlod Septenber I ,  L978

through February 28, 1982, plus slnple lnterest.  On August 1, 1985, the AudLt
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DivLslon tssued a simLlar notlce to DPR Leaslng Co., Inc. as purchaser of the

assets of Colonialr  pursuant to Tax Law S 1141(c).

4. Upon recelvlng a customerrs order,  pet l t loner would purchase a custom-

made engraved steel dle wlth the copy deslred by the customer engraved on lt.

Petitloner would be bllled for the dle by the dlenaker. Petltioner would then

lnsert the dle lnto lts press and prlnt the statlonery for the custoner. Both

the stationery and the steel dte were subsequentJ-y transferred to the custoner.

The charge for the dLe was separately stated on petltlonerrs lnvolce to the

customer and sales tax was charged on the total prlce of the statLonery and the

d l e .

5. The sol ld steel dLes used by pet l t loner are dlst lnguishable from steeL

rules and hollow dLes in that the engraved dies used by petitloner are custom{nade

and ordlnarlly are llnlted ln use to one customer, whlle steel rules and hollow

dtes have a more general  appl lcat lon, e.g.,  cutt lng certaln shapes.

6. The dLes used by pet i t , ioner would ordlnari ly last for about 25,000 to

501000 lmpresslons before they would have to be reet,ched or remade. If one of

petttlonerrs cust,omers nanted to reorder, the customer would send the dle back

to pet l t loner.

7. At a Tax Appeals Bureau conference, the tax of $31742.50 assessed on

nontaxable sales was cancell-ed ln ful1. Petitloner concedes that $88.00 in tax

ls due on fLxed assets. The lssues renainlng relate to recurrlng purchases

of engraved steel dles. PetitLoner contends that the dles were purchaeed for

resale and thus were not subJect to tax. PetLtloner atso challenges the

accuracy of the auillt on the basls that April was not an appropriate month for

a test '  as l t  was the f lnal  month of pet l t loner 's f lscal  year and, accordlngly,
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a dlsproportionate number of purchases lrere nade at that tlne. Petltloner algo

nalntalns that, as the solltl steel dles are tll.fferent fron the steel rules and

hollow dies referred to as nachlnery and equtpnent taxable by New York Clty ln

Departnent of Taxatlon and FLnance Memorandun TSB-I{-79(7.1)S, they are not

subject to the New York City tax.

CONCLUSIONS OF LAI.I

A. That Tax Law $ 1107(a) lmposes an addlt lonal sales and use tax of 4

percent withln the Clty of New York. The tax ls, for trost purposes, ldentlcal-

to the tax loposed under Tax Law SS 1f05 and 1110.

B. That Tax Law $ 1107(b),  howeverr provldes, s lg al la,  that che

exenption set forth in Tax Law $ 1115(a) (I2), relatlng to trachlnery or equlpnent

for use or consumptlon dlrectLy and predonlnantly Ln productton, shall not

apply to the tax under Tax Law $ 1107(a).  Accordingly,  such machinery or

eguLpment ls taxable at 4 percent lrlthln the Clty of New York.

C. That whl1e the engraved steel- dles used by petltloner ln its prlntlng

operatlon may be dlstlngulshed fron steel rules and hollow dles, they nevertheless

constltuted nachlnery or equlpment exetrpt fron the State tax, but, taxable to

petltioner at the 4 percent rate, unless they were purchased exclusiveLy for

resa le .

D. That slnce pet l t loner used the steeL dles pr lor to reseLl lng them to

1ts eustoners, they were not purchased exclusively for resale' and thus were

s u b j e c t  t o  t h e  4  p e r c e n t  t a x  ( T a x  L a w  $  1 1 0 1 [ b ] ;  2 0  N Y C R R  5 2 6 . 6 [ c ] t l l ) .

E. That the Audlt  DlvLsionts use of the 19.3338 percent margln of error

based on the test of  15 days ln Aprl l  1981 was proper;  pet l t lonerts own nlne

month test showed an even higher margln of error.
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F. That except for the adJustment oade at the conference (Flnding of Fact

"7"), the petltlons are denied and the notlces of deternlnatlon and demands for

paynent of sales and use taxes due lssued on Decenber 20, L982 and. August 1,

1985, are sustalaed.

DATED: Albany, New York

JUN 2 5 p87

STATE TAX COMMISSION

PRESIDENT


