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rA-36 (e/76) S t a t e  o f New York -  Department of Tcxat ion and Finance
Tax Appea ls  Bureau

REQUEST FOR BETTER ADDRESS

*

Date of Request

>/u

Room 1o7 '$lds. Ht9, \
State CamPus
Afbany, New Yorli 1222V

Recuest$fhppoals Bureau 
"'.

Room 107 - Bldg. Ht9.
Slate Campus
Albany, New Yorli

Please f ind  most  recent  address  o f  taxpayer  descr ibed be low;  re tu rn  to  Person named above.

Date  o f  Pe t i t i on

a //-
Name

Resu l ts  o f  search  by  F i les

,L,

Soc ia l  Secur i ty  Number

%,,,-%"4 %-/,aea7

a d d r e s s :

Q,nts
Sec t i on

ll**^5. JUL 0 3 1s87

PERMANENT RECORD

FOR INSERTI.ON IN TAXPAYERIS FOI.DER
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S T A T E  O F  N E T , I  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

Colonlal Engravlng Co., Inc.
157 Chanbers St.
New York, NY 10007

Gentlemen:

Pleaee take notlce of the Declslon
herewlth.

You have now exhausted your rlght
Pursuant to sect lon(s) 1138 of the
adverse declslon by the State Tax

June 25 ' L987

of the State Tax Connlssion encloeed

of review au the adnlnLstratlve 1evel.
Tax Law, a proceeding ln court to revlew an

Coumlsslon oay be lnstituted only under
Article 78 of the Clvll Practlce Law and Rulesr and must be commenced ln the
Suprene Court of the State of New York, Albany County, wlthln 4 oonths frou the
date of thls not lce.

InquLrles concerolng the computatton of
with thls declslon may be addressed to:

tax due or refund allowed ln accordance

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew UnLt
Bullding #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAx COMMISSION

cc: Taxlng Bureauts Representat,lve

Petltloner I s Representatlve :
Sldney Feldehuh
47 Penn B1vd.
Scarsdale, NY 10583



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

COLONIAL ENGRAVING CO., INC.

for Revislon of a Det,erminatlon or for Refund
of Sales and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the Perl.od September 1, L978
through February 28, 1982.

DECISION

In the Matter of the Petltlon

o f

DPR LEASING CO., INC., AS PURCIIASER

for Revislon of a Deternlnatlon or for Refund
of Sal-es and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perlod September 1, 1978
through February 28, 1982.

Pet l t loner,  Colontal  Engravlng Co.,  Inc.,  157 Chanbers Street,  New Yorkr

New York 10007, filed a petltlon for revlsLon of a determlnatlon or for refund

of sal-es and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

September 1, 1978 through Februaty 28, 1982 (Fi le No. 43058).

Pet l t loner,  DPR Leaslng Co,,  Inc,,  c lo Jack M. Sadls,  225 W. 34th Streetr

New York' New York L0I22, filed a petltlon for revlslon of a deteruinatlon or

for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Lav fot

the perlod Septenber 1, 1978 through Februaty 28,1982 (Fl le No. 64915).

A consolldated hearing was held before Robert F. Mulllgan, Ilearing Offlcer'

at the offLces of the State Tax Comission, Two World Trade Center, New York,

New York, on July 16, 1986 at 9:15 A.M, wlth al l  br lefs to be subult ted by
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0ctober 30, 1986. Pet l t loners appeared by Sldney Fel-dshuh, Esq. The Audlt

Dlvls lon appeared by John P. Dugan, Esq. (Lawrence A. Newman, Esg.,  of  counsel) .

ISSUES

I. Whether purehases of engraved steel dles by petitloner Colonlal

Engraving Co., Inc. were subJect to the 4 percent New York City sales tax' where

such dles were used by sald petltloner ln printlng engraved statlonery, then

resold wlth the statlonery.

I I .  Whether the use of a part lcular test per lod selected by the auditor

rras proPer.

FINDINGS OF FACT

1. During the perlod at tssue, pet l t loner Colonlal  Engravlng Co.,  Inc.

(herelnafter referred to as "petltloner") rras engaged ln the custon prlntlng of

engraved stat lonery. Subsequent to the perlod at tssue, on ApriL 26, 1985,

pet l t lonerts assets and good wl l l  were sold to DPR Leasing Co.,  Inc.

2. An audlt of petitloner was performed by audltors from the Clty of New

Yorkrs MetropolLtan Audlt  Group.

(a) Gross saLes. Gross sal-es reported were reconclled to the books

and the FederaL tax returns. The only dlfferences lrere due to the fact chat

sales on the sales tax returns were reported before palnnent was actually nade'

whtLe the books were on a cash basls. Thls dld not result ln any addltlonal

tax Llabl l l ty.

(b) Exempt sales. Pet i t ionerrs representat lve agreed to a test

perlod of May 1 through May 20, 1981, wlth respect to exeopt sales. Nontaxable

sales of $534.95 were disal lowed. A nargln of error of 4.1568 percent l tas

conputed and appl led against totaL nontaxabte sales. Thts resulted ln $46,563.14
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being dlsalloned for the audlt period. Petltloner dlsagreed wlth thls flgure

and was gtven the opportunlty to uake lEs own test. No such test ltas ever

subllltted to the audttor. Tax at the rate of 8 percent was computed' resultlng

in addlt lonal tax due of $3,742.50.

(c) Recurrlng purchases. Petltloner agreed to a test perlod audlt of

recurrlng purchases. The auditor used the perlod Aprll 1 through Aprll 15,

1981 wtth respect thereto. Recurr ing purchases of $3,188.68 were found taxable

at the 4 percent rate, but no tax had been pald thereon. Vlrtually all of the

purchases were of printlng dies and plates, although $50.00 was for "composltlon

of hot type".  Thts resulted ln a margln of error of 19.3338 percent,  whlch was

appl led agalnst total  purchases of,  $624,312.00, for a total  of  addlt lonal

taxable purchases for the enclre perlod of $120,703.23. Pet i t loner was glven

the opportunLty to subnit its own test. Petltlonerfs test of nlne months

between May 1980 and June 1981, lnclusLve, showed a 19.9315 percent margln of

error. AccordLngly, the auditorrs lower margln of error wag used. Use tax at

the New York Glty rate of 4 percent, was applled agaLnst the addLtlonal taxable

purchases of $120,703.23 found by the audltor,  result lng ln $4'828.13 ln tax.

(d) Expense purchases. A test of expense purchases ltas uade for

Aprll 1981. Tax was found to have been pald on all such purchases

(e) Flxed assets. Flxed assets nere examtned for the audlt perlod.

Purchases of flxed assets amountlng to $2,200.00 were found subject to tax of

$88 .00  .

3. On Decernbet 20, 1982, the Audit Dlvlsion lssued a Notice of Deternlna-

tion and Deuand for Payuent of Sales and Use Taxes Due agal.nst petlcloner ln

the amount of $8,658.63 1n addlt lonaL tax for the perlod September 1, 1978

through February 28, L982, plus slmple interest. 0n August 1, 1985' the Audit
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Divis lon issued a sLni lar not lce to DPR Leaslng Co.,  Inc. as purchaser of the

asseEs of Colonlal ,  pursuant to Tax Law $ 114f(c).

4. Upon recelvlng a customerrs order, petitioner would purchase a custom-

nade engraved steel dle with the copy desired by the custotrer engraved on lt.

Petitloner wouLd be bll-led for the dle by the dlemaker. Petltloner would then

lnsert the dle tnto lts press and prlnt the statlonery for the eustoner. Both

the statLonery and the steel dle were subsequently transferred to the custouer.

The charge for the dle was separately stated on petttloner's lnvolce to the

customer and sales tax was charged on the total prLce of the statlonery and the

d l e .

5. The sol ld steel dies used by pet l t loner are dist lngulshable from steel

rules and hollow dles tn that the engraved dies used by petltloner are custou-made

and ordlnarlly are llmlted ln use to one customer, whl1e steel rules and hol-low

dles have a nore general appllcatloo, e.g,_, cuttlng certaln shapes.

6. The dies used by pet l t loner would ordlnarl ly Last for about 25,000 to

501000 lmpresslons before they would have to be reetched or remade. If one of

petltlonerts customers wanted to reorder, the customer would send the dle back

to pet l t ioner.

7. At a Tax Appeals Bureau conference, the tax of $3'742.50 assessed on

nontaxable saLes was cancelled ln full. Petltloner concedes that $88.00 ln tax

ls due on fixed assets. The lssues remalnlng relate to recurrlng purchases

of engraved steel dLes. Petitl.oner contends that the clles were purchased for

resale and thus were not subject to tax. Petltloner also challenges the

aecuracy of the audlt on the basls that Aprll was not an approprlate nonth for

a test,  as l t  was the f lnal  oonth of pet l t lonerts f l .scal  year and, accordingly '
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a dlsproportionate nunber of purchases were nade at that tloe. Petltloner also

malntalns that, as the solld steel dles are dlfferent fron the steel rules and

hoLlow dles referred to as machlnery and egulpment taxable by New York ClCy ln

Department of Taxat lon and Finance Memorandum TSB-M-79(7.1)S' they are not

subJect to the New York Clty tax.

CONCLUSIONS OF LAW

A, That Tax Law $ 1107(a) lnposes an addltlonal sales and use tax of 4

percent nlthln the City of New York. The tax ls, for most purposes' ldentlcal

to the tax lnposed under Tax Law SS 1105 and 1110.

B. That Tax Law $ 1107(b),  howeverr provldes, ful teq a[q, that the

exenption set forth ln Tax Law $ 1115(a) (L2), relatlng to uachinery or equlpment

for use or consumptlon dlrectly and predoninantly in productlonr shall not

apply co the tax under Tax Law $ 1107(a).  Accordlngly,  sueh uachLnery or

equlpment is taxable at 4 percent withln the Clty of New York.

C. That whlle the engraved steel dles used by petltloner ln lts prtntlng

operation nay be dlstlngulshed from steel rules and hollow dlesr they nevertheless

constltut,ed nachlnery or equtpnent exempt fron the State tax, but taxabLe to

pet,itloner at the 4 percent rate, unl-ess they were purchased excluslvely for

resa le .

D. That slnce pet i t loner used the steel dles pr lor to resel l lng them to

lts customers, they were not purchased excluslvely for resale, and thus were

s u b J e e t  t o  t h e  4  p e r c e n t  t a x  ( T a x  L a w  $  1 1 0 1 [ b ] ;  2 0  N Y C R R  5 2 6 . 6 [ c ] t l l ) .

E. That the Audit  Dfvls lon's use of the 19.3338 percent,  uargin of error

based on the test of  15 days ln Aprl l  1981 was proper;  pett t ionerrs own nlne

nonth test showed an even hlgher margln of error.
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F. That except for the adJustment made at the conference (Flndlng of Fact

ttTtt), the petltlons are denied and the notlces of deterrolnatlon and demands for

pa)rnent of sales and use t,axes due lssued on December 20' 1982 and August I'

1985, are sustalned.

DATED: Albany, New York STATE TA]( COMMISSION

JUN 2 5 1987
PRESIDENT
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NVJ\----


