
STATE OF

STATE TAX

NEI.I YORK

COUMISSION

In the Matter of the Pet l t lon
of

Club Marakesh, Inc.

for RedetermLnation of a Deficlency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  6 /  L  /  78-s  /  3L  /81 .

AFFIDAVIT OF UAILING

State of  New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax CornrnLssion, that he/she ls over 18 years
of age, and that on the 20th day of tr'ebruary, L987, he/she served the wlthin
notlce of Decision by certified mail upon Cl-ub Marakesh, Inc. the petitloner in
the within proceedlng, by encl-osing a true copy thereof in a securely sealed
postpaid wrapper addressed as foLlows:

Club Marakesh, Inc.
P . O .  B o x  1 5 6 7
Westhampton Beach, NY 11978

and by depositing same enclosed in a postpald properJ-y addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the sald addressee is the petltl.oner
herein and that the address set forth on said wrapper ls the last known address
of the pet l- t ioner.

before me this
of February, 1987.

ter oat
Law sect lon 174
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COMMISSION

In the Matter of the Pet l t lon
o f

Club Marakesh, Inc.

for Redetermination of a Deficlency or
of a Determinatlon or Refund of Sales &
under Art ic le(s) 28 & 29 of the Tax Law
Per lod  6  |  I  I  78-5  131/81 .

AFFIDAVIT OF MAILING

Revlsion
Use Tax
for the

State of New York :
s s .  3

County of Albany :

David Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she is an employee of the State Tax Conmisslon, that he/she is over l8 yeats
of age, and that on the 20th day of February, 1987, he served the withLn notlce
of Decieion by certlfied mail- upon Michael EtkLn, the representattve of the
petitioner ln the wtthln proceedlng, by encloeLng a true copy thereof ln a
secureJ-y seaLed postpald lrrapper addressed as follows:

Michael- Etkln
Pol lner,  Mezan, Stolzberg & Frechtman, P.C.
360 Lexington Ave.
New York, NY 10017

and by deposltlng same enclosed in a postpald properl-y addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee l-s the representatlve
of the petitioner herein and that the address set forth on sald lrrapper ls the
l-ast known address of the representat ive of the pet l t ioner.

Sworn to before me thls
of Februar

pursuant to Tax Law section L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

February 20, L987

Club Marakesh, Inc.
P .0 .  Box  1557
I{esthanpton Beach, NY 11978

Gentl-emen:

Please take notice of the Declslon of the State Tax Commlssion encLosed
herewLth.

You have now exhausted your rlght of review at the adnlnlstratl.ve level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng in court  to revlew an
adverse decl.slon by the State Tax Commlsslon nay be Lnstituted only under
Article 78 of the Cl-vLl- Practice Law and Rules, and must be commenced ln the
Suprene Court of the State of New York, Albany Countlr wlthln 4 months from the
date  o f  th ls  no t ice .

Inqulrtes .concerning the computatlon of tax due or refund allowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxatton and Flnance
Audit Evaluatlon Bureau
Assessment Revlew UnLt
But lding #9, State Canpus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

Taxing Bureauf s Representative

Petl t ioner t  s Representat lve :
Michael Etkin
Pol lner,  Mezan, Stolzberg & Frechtnan, P.C.
360 Lexlngton Ave.
New York, NY 10017

c c 3



STATE OF NEW YORK

STATE TAX COMMISSION

In the l,Iatter of the PetitLon

of

CLUB MARAKESI{, INC.

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under ArtlcLes 28 an'd 29
of the Tax Law for the Perlod June 1, 1978
through May 31, 1981.

DECISION

Peti t loner,  Club Marakesh, Inc,r  P,0, Box L567, Westhanpton Beach' New

York I Lg78, fll-ed a petition for revlslon of a determlnatlon or for refund of

eales and use taxes under ArtLcles 28 and 29 of the Tax Law for the perlod

June 1, 1978 through May 31, 1981 (f t te t lo.  36455).

A hearlng rras commenced before Jean Corlgllano, Hearlng OffLcer, at the

offlces of the State Tax Commlsglon, Two l{orl-d Trade Center, New York' New

York ,  on  January  28 ,1986 a t  1 :15  P.M. ,  con tLnued on  June 17 ,  1986 a t  1 :15  P.M.

and concluded on July 9, 1986 at 11:30 A.! I . ,  wlth al l -  br lefs to be subnit ted by

November 3, 1986. Petitloner appeared by PoLJ-ner, Mezan, Stolzberg & Frechtman,

P.C. (l,Iichael- S. Etkln, Esq., of counsel). The Audlt Dlvislon appeared by John

P.  Dugan,  Esq.  (Joseph W.  P ln to ,  Esq. ,  o f  counse l ) .

ISSUE

l'ltrether the Audlt Dlvision

liablllty for the perl.od under

admlssions obtalned fron third

properLy determlned petltlonerrs sales tax

conslderatLon, by enploylng estlnates based on

part ies,

FINEINGS OF FACT

1. 0n Septenber 18, 1981, foLl.owing a fleld auditr the Audlt Dlvlslon

Lssued to petltloner, Club ltarakesh, Inc. a Notlce of Determlnation and Denand

for Paynent of Sales and Use Taxes Due asgeseing sales and use taxea under
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Artlcles 28 and 29 of the Tax Law for the perlod June 1, 1978 through May 31'

1981 ln the amount of $121,434.04 pl-us penalty and Lnterest. Oa the same date

tdenttcal notices were tssued to the following lndlvlduals: Vlrglota M.

Kearns, prestdent of the corporatlon; Carl B. Johanson, secretary; Edward J.

Doughertyr treaguref,.

2. Club Marakesh le a dtscotheque located lu Westhampton Beach, New York.

Durlng the peak season fron the MenorLal Day through the Labor Day weekendse

Club Marakesh ls open flve nlghts a week and employs approxlnately 15 people:

slx eecurlty persoas, four barteoders aod flve waltressea. The dLscotheque te

nultL-LeveLed and has a dance floor, a bar about 40 feet long, gervtce tableg

and a patlo area wlth a small servtce bar. CLub Marakeeh serves llquor' wlnel

beer and soft drtnks and charges a fee for adnisslon.

3. The audltor began his audlt by vlsltlng CLub Marakeeh ln Aprll 1981,

at whtch ttme the buslnegs was cLoeed. In ltay 1981, the arrdltor went to CLub

Marakesh a second tine and left a message for Ms. Kearns wlth enpl-oyeee who

lrere present. IIe recetved no response. The audltor sent an audlt appolotoeot

letter to Ms. Kearng at Club Marakesh dated July 2, 1981, scheduLlng an exaulna-

tlon of peeLtlonerrs books and records for July 16, 1981 and requestlng that

all books and records pertaLning to petltlonerrg gales tax llablllty be made

avallable at that ttme. I

4. on July 1.3, 1981, the audltor recelved a phone call frou a Mr. Scholz

who tdentlfted hlnself as petlttonerts accountant and requested that the

lnltlal audlt neetlng bE held at hts offlces. At that neeting, held on JuLy 16,

no books and records were made avaiLable. The audltor explaloed what would ba

needed to conduct an audit, and a second neetlng was scheduled for August 16,

1981. By letter dated August 6, 1981, Mr. Scholz conflrmed an earl-ler phone
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cooversatton cancellng the second audtt appolntnent and requesttng thaE lt be

rescheduled for some tlme at the end of Saptenber. He encloeed a power of

atEorney executed tn hts favor by Ms. Kearns, actlng for the corporattoo. On

the sane dater the audltor sent Mr. Scholz a letter requestlng that Glub

Marakeshrs operators nalntatn detalled records of dally adolselons and recetPts

and execuce a power of attorn€fr a bar fact sheet and a consent to exteod tbe

perlod of Llnltatloo for the assessment of salEs and use taxes for thE perlod

June 1, L978 through August 31, L979. The audttor asked that theee documsnts

be remttted prtor to the oeetlog whlch lras to be echeduled ln late Saptember.

5. The Audlt Dtvlslon deternlned that lt would be neceseary to lndepeodently

observe 0Lub Marakeshrs operatlons and lnternal controls of records aod cash

recetpts tn order to ver i fy t ts reported gales.

6. Oo t'lednesday nlght, August 19, 1981, chree auditorg observed Club

Marakeshrs prenl"see and operattons between the hours of 9:30 P.U. aad 4:00 A.M.

Each audltor recordEd hls observatlong in memo form. Those observatlons are

summarLzed below:

c. Two employees were stattoned at the entraoce: a
cashier who collected an adnlsslon charge and kept a record
of recetpts on an ad<llng nachlne that produced a tape and
an tndlvldual who kept an exact count of the nunber of
persons enterlng the club uslng a hand held counter.

b. The adntssion charge on that nlght was $5.00;
however, Wedoesday was employees nl.ght at Club Marakegh
whLch meant that all enployees of hotels, resteurants and
other buslnesses ln the tlamptoas werE adulcted free.

c. There wan a souvenlr table at the Entraoce selllog
Club Marakesh tee-ehtrts, hats and other gLft lteme.

d. Marakesh charged $2.25 for beer '  $3.00 for regular
bar drlnks and $3.25 for prenLun llquor. Chanpagne and
wine were sold by che bottle,

€ .  A t  11 :00  P.M. ,  the  th ree  audLtors  counted  150
people ln the dtecotheque. Lt L2:00 P.M., they spread out
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and each counted a d{fferent area. Using thls nethodr they
estLnated 420 people on the prenises. At 3:00 A.M., the
audltors dectded that the crowd was almost too heavy to
count. One audlFor noted that the dleeotheque was fll led
to capacLty. They estinated the crowd at 700 people. At
this hour, admLsslone had tapered down to almost nothlng.

7. The nenoranduu prepared by one of the audt"tors, Mr. Owsenekr contalne

the folLow{ng statements:

"From lnformatlon obtal.ned verbally 1c was a{rcertalned that
Wednesday is fEmployees Ntghtr, whereLn enployeee of all
the tlanptone are admttted free of charge. I estlnate that
between 200 and 250 persons lrere adnitted free.

* * t r

From casual dlscusstons wlth enployees of Marakeech IslcJ '
tt was ascertalned that the disco ls closed on Mooday and
Tuesday, and that estlnated persoos adnttted for the other
nlghts tg as follows:

I,lednesday
Thursday
Frlday
Saturday
Sunday

750 ;
500 ;

1  ,000 ;
1  , 200 ;

800 .

Adnission prlces charged are: $5.00 oo l{edoesday and
Thursday, $15.00 oo FrLday and $20.00 on Saturday' and lt
ls belLeved that $5.00 ls also charged on Suaday."

8. 0n September 15, 1981 and agaln on Septenber 16, 1981' an audttor ltent

to Mr. SchoLzrs offices to obtal"n the documeots prevlousLy requested. Mr.

Scholz lras not presentr and no documents lrere made avatlable. Becauee lt

appeared that the requested documents or records would not be nade avatlable

and because Glub Marakeshts peak seanon had ended, the Audlt Dlvielon estlnated

petitionerrs tax ltabtltty on the basts of the lnfornatlon avaLtable to lt at

that ttne.

9. That portlon of Mr. owsenekrs memo quoted 1o Flndtng of Fact rf7rr,

provlded most of the facts that lrere used ln arrlvtng at an eettmate of petl-
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ttoaerfs tax llablLlty. The steps taken by the audltor la calculatlog total

audited sales tax due for che audlt perlod lrere aa follows:

a. I'Ieekly adoisstoas charges were esttoated

9sr
llednesday
Thursday
Frtday
Saturday
Sunday

Total WeekLy

Adnissloo
Charge

$ s.oo
5 .00

15 .00
20 .00
5  .00

No.  of
People

750
750*rt

1  ,000
1  ,200

750,t*

as shown:

Adul.Eslon
1o Dollarg

$ 2 '  500.00't
3 ,750  .00

15 ,000 .00
24 ,000 .00

-  3 ,750 .00

$49 ,000 .00

* In accordance
were aLlowed.

4,450

wlth Mr. Oweenekrs o€oor 250 ftee adntestons

** Mr. Owsenekrs figures were adJusted by lncreaetug adulegtons
by 250 on Thursday alghts and decreaslng adalsslons for
Sunday nlghts by 50. The reason for thE adJuetnentg ls not
known.

b. Admlsslon charges for che perlod June 1, 1981 through
August 31, 1981 were estLnated to be $637,000.00, by applytng the
number of weeks ln the perlod (13) to estloatEd neekly adnlssion
charges.

c. To Esttuate beverage sales, the audttor assumed that each
patroo purchased two drtnks with an average selllng prlce of $2.75.
It was decided to delete fron these calculattons the 250 persoos who
were estlmated to have been adrnltCed free on l,lednesdays. Thle
resulted 1o a total number of paerons per week of 4,200 and total
audLted sales per week of $23,100.00. Thls f lgure rras nult tpl led by
thlrteen to obtaLn audlted beverage saLes for the quarter of $3001300.00.

d. Audlted adnteslons chargee and audlted gales were coubtned
to obtain total audlted sales for the pertod Juae 1, 1981 through
August 31, 1981 of $937,300.00. Thls f igure l raa coupared to reported
taxable sales for the same quarter tn the prlor year (a total of
$4L9,047.00) to calculate an error rate of L23.674 percent.

€. The audltor atteoptEd to apply the error rate to reported
sales Ln each quarter of the audtt perlod; however, he dtd not have
sales tax returns avatlable for thE last three quarters. Tharefore,
he began by esttnattog reported sales for those quarters. Havlng
firet deternlned that sales reported for the pertod ended Novenber 30,
1980 represented a 32.7 percent lncrease ln sales over the same
perlod 1o the prlor year, the audltor then eEtlnated reported ealeg
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for the perlod September 1, 1980 through February 28, 1981 by lncreaslng
reported sales for the same quarters tn the prlor yeat by 32.7
percent. The audltor determined that sales reported for the perlod
ended May 30, 1980 represented a 61.3 percent tncrease l"n reported
sales over the same perlod tn the prlor year. Ile then eEtirnated
reported sales for the perlod ended May 31, 1981 by lncreaslng
reported sales for the perlod ended May 31, 1980 by 61.3 perceot.

f. Flna11y, che audLtor tncreased reported caxable salee ln
each quarter (lncludtng the esttnated quarters) by 123.674 petcent to
deternLne total audlted sal-ee for the perlod of $3 1137,470.00 wlth a
tax due on that amount of $219 1622.90. Tax reported wae subtracted
fron that anouot, ln order to deternlne petttlonerrs reualnlog tax
11ab111ty. Apparently, the audltor also estLnated the tax that would
have been reported for those three quarters where returos w€rE not
avallable and credlted petLtloners wl"th egttnated paynents tn that
quarter. AddlclonaL tax due was deternl.ned to be $L2L,434.04.

10. FoLlowlng the tssuance of the assessment, the Audlt Divtsloa lEarned

thac Club Marakesh was subject to ntghtly occupancy checks by the Town of

Southhanpton Department of FLre Prevention. Club Marakeehrs maxlmum legal

occupancy l.n the surmer of 1981 was 510. Inspectors checked CLub M,arakeeh

several t,tmee each evenlng to lnsure that lt remaloed nlthln lts llnits. They

somectmes recorded the count, of persons taken at the door by a Marakesh employee

whose duty lt was to control the sl.ze of the crowd lnslde. At other tln€s' the

l.nspectors nade an independent estlnate of the sLze of the crowd. On several

occastons the cover charge was also noted. Appended to the audit report 18 e

sertes of tnspectlon reports for most Saturday and Sunday evealogs ln July aod

August  1981.
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ADMISSIONS
PER MARAKESTI COMMENTS BY

TIt'lE EMPLOYEE INSPECTORSDATE

July
6

11
L2
L9

August
8
9

15
16

22
23
29

September
5

6

Monday 2:00 A.M.  743 Cover  -  $10.00
Saturday 2:05 A.M.  673 Cover  -  $10.00
Sunday 2 :05 A.M. 536
Sunday 2:16 A.M.  525 Cover  -  $20.00

Saturday 2:17 A.M.  787
Sunday 2:01 A.M.  574 Cover  -  $10.00

Saturday 3:02 A.M. 425 Upper area uooccupled
Suoday 1:05 A.M. 500 persons and no

Ltne outstde
Saturday 2:02 A.I{. 548 Upper aree unoccupled
Sunday I :28 A.M. 532

Saturday L:00 A.M. 500 Upper eraa closed

Saturday 2:00 A,M. 674 Crowd EstlnatEd at
600 - 650

Sunday 1:00 A.M. 594 Crowd estlnated at
600 - 650

11. The records are somewhat confuslng Ln that the exect day of the rteek

caonot be ascertalned fron che dates glven. It appears that the loepectors

sometl"mes noted the change Ln date that wouLd occur at LZ nldoight aad sometimes

dld noc.

12. A detalled count of admtsslons lras made by the Lnspectors on Saturdayr

July 25, 1981 through the early hours of Sunday, July 26, ard, dleclosed thE

following:

Tlne
No. Entertng No. Leavlng Total

M,arakesh Marqkesll Occupancy

40 (enployeee)10 :00  P .M .
11 :00  P .M .  2 I0
12 :00  P .M .  875
I  : 00  A .M.  959
2 :00  A .M.  966

;;
L7L
473

40

815
788
493
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13. 0n July 29, 1981, CarL B. Johanson was charged wlth vlolating a local-

1aw by permittlng Club Markakesh to exceed tts naxlmuu occupaocy by 255 patrons

on Sunday,  JaLy  26 ,  1981,  a t  12 :45  A.M.

14. Fron 1978 through the summer of 1980, Club Marakeshrs legal occupancy

was 434. For the remalnder of the audlt pertod, lts legal occupancy was 510.

15. The three olrners and offLcers of the corporation divided the dutLes

and reeponslbllltles of runnLng Glub Marakesh a,mong themselves. Ms. Kearns ltas

prlnarlly responslble for nlghtLy operatlons, lncludlng supervLgion of adnleglooe

and of enployees Lnvolved wlth that task. Mr. Johanson lras responsible for

overseeing the bar aod llquor sales, lncluding the purchase of beverages and

control- of inventory. Mr. Dougherty wasr primarlly responslble for lastallatton

aod operation of the dlscotheque's lLghttng and sound equlpment.

16. A cashler stattoned at Club }tarakeshrs entrance collected the cover

charge and maintalned a record of such charges uslng an addlng nachine that

produced a tape. Ms. Kearns coLl-ected money fron the cashter at least ooce and

sometimes severaL tLmes durlng the course of an evenlng. There were four caeh

regtsters at the bar. A11 beverage saLes nere recorded on these reglsters

which al-so produced tapes. Waltresses servtng patroos seated at tables uttllzed

guest cheeks. Twenty checks were lssued to each waitress each evenlng. Unused

checks were collected at the end of the evenlng. The guest checke were not

numbered sequeotlally. At least once every eveolng, Mr. Johaneon totaled the

cash reglsters; collected the cash, the reglster tapes and the guest checks;

and placed the records and money Ln separate envelopes.

L7. The three co-oqner€r met every Monday to reconclle cash recelpts ltith

the guest checksr addl"ng machLne tapes and regtster tapes. Total eaLee recelpts

for the week were refLected in a cash recelpts JournaL as a deposLt to caeh tn
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one of tlro bank accounts naintalned by petltloner. Recelpts from house accounts

(or credlt sales) nere recorded separately when satlsfl.ed. OccasloaaL caeh

expenses and rental expense€r rf,ere also reeorded ln thls Journal.. On busy

weekends, reconcillatlons took place on Frlday and Saturday nlghtsr aod nlght

depostts of cash were made. Followtng the Monday reconclLtatl.on neetlngs' all

regl"ster tapes, adding nachine tapes and guest checks were destroyed.

18. I t  ls pet l t lonerfs posLtton that l ts own books and records'  made

avallable to the Audlt Dlvlslon after thE notl"ce nae lssued, conEalo ao accurate,

complete and verlftable statement of all saLes recelpts for the audtt perlod.

These records include: the cash receLpts Journal descrlbed tn Flndtng of Fact

"17"i bank etatements and cancelled checks, check reglsters, cagh dtsbureements

Journalsr purchase lnvotcesr geoer4l ledgers, accountantrs workpapers, ftnanciaL

statement,s and State and Federal tax recurns. PetLttoner retatned an aceountant

who revLewed these books and records subsequent to the Tax Connissl.on hearlog

and coocluded that chere nas no stgnLflcant dlscrepancy betneeu sates ag

reported by pettttoaer and sales recorded Ln lts bookg.

19. For the perlod February 1, L977 through February l' 1980, petltioner

leased the premlses of Club Marakesh. Under the terms of the leaee' petltlouer

was to pay a oaxlmum rent of not more than L2l percent of lts gross rev€tro€ar

and lt was requLred to make an annual accouotlng of such reveoues. Thsre wae

substantLal agreement between revenues reported to petLtlooerrs landlord and

grose receipts reported on pet l t tonerts saLes tax returns.

20. Conpllnentary free adnlsslons gLvea to nenbers of the prese' celebritlEs,

frlende of the owners and enployees, buslness assoclates and others are {l

standard pollcy of the dtscotheque industry, known ae a "comp'r pollcy. During
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the audlt perlod, an average of 230 peopLe lrere adnLtted to Club Marakesh

wlthout charge each nlght.

2L. Throughout the audlt pertod, the seLllng prlces of aLt drlnks gerved

at Club Marakesh were inclustve of sales tax, and a stgn to that effect was

dlsplayed at the bar.

22. Ms. Kearns esttoated the average number of peoplc admttted to Club

Marakesh as follons:

Wednesdays - up to 550
Thursdays up to 300
Fridays up to 500
Saturdays - up to 800
Sundays up to 450

23. Club llarakeshts cover charge fLuctuated wlth the voluue of bueineEs.

Oo Wednesday' Thursday and Sunday ntghts, $5.00 was charged. on FrLday aod

saturday nlght, the cover charge ranged fron $10.00 to $20.00, depeadlog on chE

eLze of the crowd.

23. Pettttoner reported the followlng taxable sales for the last three

quarter{r of the audlt perlod: September l ,  1980 to November 30, 1980 - $88'648.00;

Deceuber  1,  1980 to February 28,  1981 -  $19,478.00;  March l ,  1981 uo May 31 '

1981  -  $60 ,003 .00 .

24. It ls the petlclonerrs contentlon that the audlt nethodology lteg

fLawed ln that: (1) the estlmate of adnlssioos nasr based upon unrellable

heresay tnfornatlon provl"ded by untdentlfted euployees; Q\ the error rats waE

calculated by conparlng audtted sales for the quarter ended August 31, 1981

wlth reporced salee for the same pertod ln the prlor year, thue fallLng to take
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coNctusloNs 0F rAI1r

A. That Tax Law $ 1135(a) lnposes on every peraon requlred to collect tax

the duty t,o nalntaln records of every sale and the tax payable thereon.

Petltlonerrs posltlon that lts caeh recelpts Journal- was ao adequate record of

sales ls untenable, slnce the Jouraal dtd not oecessarlly portray true sales

and must ttself be subJect to vertficatlon. Furtheruore, petttlonerrs officere

adnitted destroying the source documents essenttal to verlfy sales recorded ln

the cash recelpts journal.

B. That where adequate records of sales are not nalntalned or are not

into account l"ncreases ln reported sales

appllcatlon of an error rate calculated

quarter to all other quarters falled to

nature of petlt lonerrs bustness.

furnlghed, the Audit Divlslon nay rely upon such

to est imate taxes due (Tax Law $ f138[a]) .  The

select an audlt nethod reasonably calculated to

exactness ts not requlred where the partyts own

records prevents tt (Matcer of Korba v. New York

656). In the abseace of other lnformatlon, the

estlnatlng tax due on the basis of lnformatlon

employees and from the independenE observatlons

over the prtor y"""1; and (3) ttre

with reference to petitlonerts busleet

cake l"nto account the fLuctuatlng

lnfornatlon ae tt has avatlabLe

Audtc DlvLslon has a duty to

refLect the taxes due; howevEr,

fallure to BaLntatn proper

State Tax Conmn., 84 ADzd 655'

Audlc DlvLsion was justlfled ln

sollclted fron petitl.ooerrs

of three audltors. Ilowever,

The record does not dlscLose
the perlod ended August 31,
sales reported.

whether petitloner
1981,  and l f  l t  d td

tlnely flled returne for
the amount of taxeble
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certaln of the Audlt DivLslonts flndlngs are {.nconsLstent !r{th facts adduced at

hearlng. The startlng polnt for estLmatlng petltlonerts taxable sales wae

tnformation regardlng adnlsslons obtaloed Lnfornally frorn petltlonerts euptoyeEs.

The record dlsclosEs no reason for lncreaslng the eoployees t estlnates of ?hursday

nlght adu{sslons by 250 or decreaslng Sunday ntght adotsslons by 50. In eootrest'

lt ts reasonable to cooclude chat the actual count of ladlvldualg adnltted to

Club MarakEsh on the nlght of July 25, 1981 and the early uornLng hours of JuLy 26'

1981, coaducted by the Departnent of Fire Preventlotrr l.e the nost accuratE figure

avallable fron whlch to estl.mate Saturday admLsslons. In llght of Ms. Kearns

adnlssloo thet petlclonerts prtnclpals destroyed the rEcords necesgery to verify

her testlmony regardlng nlghtly adnlssLon, that testloony Ls not deened to be

credible. Accordlngly, total adnlsslons for the audlt pertod are to be deterol.ned

ustng the followlng ftgureg: i{ednesdays - 7503 Thursdays - 500; Frtdays - 1,000;

Saturdays - 9663 Sundays - 800.

C. That petttloner establlshed that the followlng adJueEuents to the

audlc procedure are approprLate: (1) ttre Saturday nlght cover charge te to be

reduced to $15.00; (2, the average selling prtce of e drlnk ls to be decreaeed

to reflect the incluslon theretn of che saLes tax; (3) the adolsgtons per

evening as eettmated tn Coacluston of Law "8" are to be reduced by 230 to

reflect petLtlonerts "coop'r poll.cy, and the reeultg are to be uged to deternlne

audtted admtsston sales for the pertod; (4) the error rate ls to be calculaced

wtth reference to these adJustnents aod applted to sales as reported by petttl.ooerg

ln all quarters of the audtt pertod. Because the record does not dlgclose the

amount of petttlonerts reported taxabLe saLes for the quarter ended August 31,

1981, the error rate must be cal-culaced by comparlng audlcEd salee for that

quarter wlth reported eales for the eame quareer ln the prlor year.
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D. That the petitlon of CLub Marakesh, Inc. is grancad to the Exteot

lndtcated tn GonclusLons of Law rrBrr and |tCrr' that the Notlce of Determlnatlon

and Deuand for Paynent of Sa1es and Use Taxee Due leeued on Septenber 18, 1981

sbal-L be nodlfted accordtngly; and that, in all other respectsr Ehe petttloo 18

denled.

DATED: Albany, New York

FEB 2 0 1s87

STATE TN( COM}fISSION

--7-
PRESIDENT


