
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Thouas Clemente
0ff lcer of Tara Electronlcs, Inc.

for Redetermination of a Deflclency or RevtsLon
of a Deterulnatlon or Refund of Sales & Use Tax
under Art tc le(s) 28 & 29 of the Tax Law
for  the  Per lod  I2 l I l79  -  IL /30 /82 .

: AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuek/Janet M. Snay, belng duly sworn, deposes and says that
he/ghe Ls an employee of the State Tax Connlsslon, that he/she ls over 18 years
of age, and that on the 20th day of March, L987, he/she served the wlthln
notlce of declslon by certlfled ualL upon Thomas Clemente' Offlcer of Tara
Electronlcs, Inc. the petlLloner ln the wLthln proceedLng, by enclostng a true
copy thereof ln a securely sealed postpald wrapper addressed as follows:

Thonas Clenente
Off icer of Tara Electronlcs, Inc.
54-19 68th Street
Maspeth ,  NY 11378

and by deposLtLng same enclosed in a poetpald properly addressed wrapper 1a a
post office under the excluslve care and custody of the Unlted States Pogtal
Service wlthln the State of New York.

That deponent further
hereln and that the address
of the petLt loner.

Sworn to before ne this
20th day of March, L987.

t ter oaths

says that the sald addressee 1s the Petltioner
set forth on sald wrapper ls the last knoltrr addrees

pursuant to Tax Law sect lon 174



S T A T E  0 F  N E I ^ I  Y O R K
S T A T E  T A X  C O M M I S S I O N
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March 20, 1987

Thonas CLemente
Off lcer of Tara Electronlcs, Inc.
54-19 68th Street
Maspech,  NY 11378

Dear Mr. Cl-emente:

Please take notlce of the decisLon of the State Tax Co 'rlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlog in court to revlew an
adverse decislon by the State Tax Commlssl-on may be lnstltut,ed only under
ArtlcLe 78 of the Ctvll Practlce Law and RuLes, and must be comenced ln the
Supreme Court of the Stat,e of New York, Albany Countyr wlthin 4 nonths from the
date of this not ice.

Inqulries concernlng the computatlon of tax due or refund allowed in accordance
with thls declslon may be addressed to:

NYS Dept. Taxation and Ftnance
Audlt Evaluatlon Bureau
Assessment Revlew UnLt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yourE '

STATE TN( COMMISSION

cc: Taxing Bureaufs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t l -on :

o f :

THOUAS CLEMENTE : DECISION
oFFICER 0F TARA ELECTRONTCS, rNC.

:
for Revision of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod December 1, L979
through November 30, L982. :

Pet l t loner,  Thomas Clenente, Off ieer of Tara ELectronLcs, Inc. 54-19 68th

Street,  Maspeth, New York 1L378, f iLed a pet i t lon fot  revislon of a determlna-

tion or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the perlod December 1, L979 through Novenber 30, 7982 (Fi1e No. 43099).

A hearing rras held before Arthur Johnson, Hearlng Offlcer, at the offlces

of the State Tax Comrrission, Two World Trade Center, New York, New York, on

November 22, 1985 at 9:00 A.M. Pet l . t loner appeared pro se. The Audlt  Dlvis lon

appeared by John P. Dugan, Esq. (WiLl lan Fox, Esq.,  of  counsel) .

rssuEs

I. I{hether the Audit DivisLon properly estinated the sales of Tata

ELectronics, Inc. on the basis of external lndices.

I I .  Whether the Audlt  Divis ion properly consldered al l  such sales ae

taxable retaLl sales.

III. Whether Thomas Clemente is personal-ly llabLe for the salee taxea

determined due from Tara El-ectronicsr Inc.

FINDINGS OF FACT

1. Tara ELectronics, Inc. ( f tTara") was engaged in the saLe of appl lancee'

televisions and electronic products. The store was located at 69-06 Grand Avenue,
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Maspeth, New York until June, 1982 at which tlme the buslness moved to 70-01

Grand Avenue. Petltioner, Thomas Cl-emente, was the presldent and sole

stockholder of the corporat ion.

2. On March 13, 1983, the Audit  Divls ion issued a Not ice of Determlnat lon

and Demand for Payment of Sales and Use Taxes Due agalnst petitioner coverl.ug

the period December l ,  1979 through Novenber 30, 1982 for taxes due of $2501021.18'

plus penalty and lnterest of  $g+r834.08, for a total  of  $344'855.26. Pet l . t l .oner

was held personally llabl-e as an offlcer of Tara for sales taxes the Audit Dlvlslon

determined to be due on an audit of Tarars books and records.

3. Petitioner, on behalf of Tara, executed consents extending the perlod

of linitatlon for assessment of sales and use taxea for the period June I t 1979

through May 31, 1982 to l larch 20, 1983.

4. The on1-y records produced by Tara for audit were lnconplete saLes

lnvoLces and cancel-led checks. The Audlt Divlsion exanined sales lnvolces for

March, 1981 whlch amounted to $56r gL7 .52. The customer nanes on the lnvolces

were both lndivlduals and buslnesses and no saLes tax was collected. Some

resal-e certiflcates were on file, however, they did not cover any of the sales

for March, 1981. The Audit Divislon concluded that the sales lnvolces were

usel-ess for audit purposes since they could not be verified wlth any other

saLes records. Because of the Lnadequate sales records, the Audit DivlsLon

estimated sales on the basis of purchases. Purchases from the check disburse-

ments for the period September l ,  1980 through January 31'  1981 were $221,434.00,

not lncluding purchases from Savemart, Inc. The Audlt Division had contacted

Savemart, Inc. to obtaln the amount of purchases made by petitloner ln order to

verify the accuracy of the check diebursements. Savemartfs recorde showed

purchasee of $577,138.00 for the period December 1, 1980 through Februaty 28,
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L982. The Audit Division found two purchases that nere not lncluded in Tarare

records and therefore used the purchases provided by Savemart, Inc. ln estimatLng

sales. Purchases for the perlod March 1, 1982 through October 30, 1982 were

estimated based on averages from the above purchases. Total purchases for the

period December 1, 1980 through 0ctober 30, 1982 anounted to $11906,034.00. An

estimated markup of 30 percent was applied to said purchases to arrlve at sales

o f  $2 ,477,844.OO.  The th ree  nonth  average o f  theses  sa les ,  $323,197.00 '  wae

used as a basis to est imate sales for the perlod Decenber 1, 1979 through

Septenber 30, f980. Total  sales for the audit  per iod amounted to $31770'632.00.

The Audlt Divlsion considered all such sales taxable because of Tarafe inadequate

recordkeeping.

5. Tara was located in a buslness distr ict  with var ious types of other

stores. The store nas accesslbLe from the street and had a large dleplay of

merchandise. The store located at 69-06 Grand Avenue had a sign in the wlndow

stating trwholesale and retail-rr.

6.  Pet i t ioner descr lbed Tarars buslness operat ion as a t t3obberfr ,  that ie,

for a service fee it picked up merchandlse fron the warehouse of a naJor appllance

company and shlpped such merchandlse directly to retall stores. Another type of

sale was referred to as ttconsumer deLiveryrr. A typical- transactlon was that a

retail store called Tara and requested that lt del-lver an ltem to a consumer.

The retail store advised Tara of the amount of money to collect from the cuatomer

upon delivery. Tara retained the amount lt charged the retaiL store for the

merchandlse. The balance, including any sales tax the retall- store charged the

customer, rras turned over to the retail store. Tara prepared an invoice

showing the sale to the retail store along with the name of the customer.

Petitioner alleged that Tara never made any retall sales, howeverr the records
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to establ ish the wholesale nature of the business were lost when the store

changed locatlons.

7. Petitioner submitted numerous resale certificates issued to Tara on

various dates throughout the audlt period, however, no evLdence with reepect to

the amount of sales made to any of the vendors was produced.

8. The audit  workpapers lnclude a part lal  l lst lng of Tarars sales for

March 1981 anount ing to $381958.00. A comparison of the workpapers with

exemptlon cert i . f icates offered at the hearlng lndlcates that $11r290.00'  or 29

percent of such sales, were retal l  sales.

9. Petitioner lyas the sol-e person responsible for the management and

flnancial affairs of Tara.

CONCLUSIONS OF LAW

A. That sectton 1138(a) of the Tax Law provides that "if a return when

fll-ed ls incorrect or insufflcient, the amount of tax due shall be determlned

by the tax commlssion from such Lnformation as nay be aval-labl-ett and authorizea'

where necessary, an eetlmate of tax due |ton the basj.s of external indlcesrl

lncl-udfng purchases. When books and records are incomplete or unrellable the

use of external lndices is permissibl-e (Maiter qf Korba v. N.Y.S. Tax Co'mnlsslon'

84 A .D.2d  6ss ) .

B. That Tara provided incompl-ete and inadequate books and records for

audit. Accordlngl-y, the Audit Division properl-y determined sales pursuant to

the provisions of sect ion 1138(a) of the Tax Law.

C. That sect ion 1132(c) of the Tax Law specif ical- l -y provides that rr l t

shal- l  be presumed that al l  receipts for property or servlces are subJect to tax

until- the contrary Ls estabLished and the burden of provlng that any recelPt...

is not taxable shaLl- be upon the person required to col-I-ect tax or the custoDer.
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Unless (1) a vendor shall have taken from the purchaser a certiflcate in euch

form as the tax commission may prescrLbe, signed by the purchaser and setting

forth his name and address.. . ,  the nunber of his regLstrat ion cert l f lcate.. .  to

the effect that the property or service was purchased for resa. le. . . t t .

D. That based on petitlonerrs credlbl-e testlmony regardlng the nature of

Tarars business (Flnding of Fact "6tt)  and the comparison of sales to exemptlon

cert i f icates (Flnding of Fact t t8t t) ,  71 percent of Tarars sales are considered

sal-es for resal-e. Thts allowance provides a more accurate refl-ection of Tarars

llabi1-tty than the assessment whlch deemed all sales taxable. Tara falled to

establish, however, that the remaLnlng 29 percent of sales were nontaxable.

E. That Thonas Clemente was a person required to coLlect tax lrlthln the

meaning and intent of  sect ion Ll31(1) of the Tax Law and therefore, Ls personaLly

l lable for the taxes due from Tara ln accordance with sect ion 1133(a) of the

Tax Law.

F. That the petition of Thomas Clemente is granted to the extent indLcated

ln Conclusion of Law rfDr'; the Audit Dlvislon ls hereby directed to nodify the

Notice of Determination and Denand for Paynent

issued March 18, 1983; and that,  except as so

other respects denied.

DATED: Albany, New York

of Sales and Use Taxes Due

granted, the petltion ls la all

STATE TAX COMMISSION

MAR 2 01987
PRESIDENT

COMMISSIONER


