
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
o f

Cent re  Fence Co. ,  Inc .

for Redetermination of a Deflciency or Revislon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per lod  3 /  L  /7  4 -5  /31  / tg .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she Ls over 18 years
of age, and that on the 28th day of August, L987, he/she served the wlthln
not ice of Decision by cert i f led nai l  upon Centre Fence Co.,  Inc. the pet l t loner
ln the within proceedlng, by encJ-osing a true copy thereof in a securely seal-ed
postpaid wrapper addressed as follows:

Cent re  Fence Co. ,  Inc .
2883 Mtles Ave.
Bronx, NY LO465

and by deposlting same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the said addressee is the petltloner
herein and that the address set forth on sald rilrapper ls the last known addrees
of the pet i t ioner.

Sworn to before me thls
28th day of August,  1987.

oat
t lon  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Cent re  Fence Co. ,  Inc .

for Redetermination of a Deflciency or Revision
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Period 3 /  t  /  7 4-5 /  3L I  7 8.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayl being duLy sworn, deposes and says that
he/she ls an employee of the State Tax Co'nrnisslon, that he/she l-s over 18 yearg
of age, and that on the 28th day of August, L987, he served the withln notlce
of Declsion by certlfied mail- upon Mlchael Carbone, the representatlve of the
petltloner in the within proceedlng, by enclosing a true copy thereof ln a
securely seaLed postpaLd rrrapper addressed as follows:

l{ichael Carbone
Cayuga Trail
Harrison, NY

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee Ls the representatlve
of the petltloner hereln and that the address set forth on said tlraPPer Ls the
last knonm address of the representat lve of the pet l t loner.

before me this
o f  August ,  L987.

ized to
suant to Tax Law



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y '  N E " f  Y O R K  L 2 2 2 7

August 28, 1987

Cent re  Fence Co. ,  Inc .
2883 f[lles Ave.
Bronx, NY L0465

Gentlemen:

Please take notlce of the Declslon of the State Tax Connlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnistratlve l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revlew an
adverse declsion by the Stat,e Tax Co rlssl-on may be lnstltuted only under
Artlcl-e 78 of the Clvil Praetice Law and RuLes, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths fron the
date of this not ice.

Inqulrles concerning the computatlon of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatton and Finance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bulldlng //9, State Campus
Albany, New York L2227
Phone # (518) 453-4301

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representatlve

Peti t loner I  s Representat lve:
Mlchael Carbone
Cayuga Tra1l
Ilarrlson, NY



STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

CENTRE FENCE CO., INC.

for Revlsion of a DetermLnation or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod March I' 1974
through May 31, 1978.

DECISION

Peti t loner,  Centre Fence Co.,  Inc.,  2883 Miles Avenue, Bronx, New York

10465, f l led a pet i t ion for revislon of a determLnatlon or for refund of salee

and use taxes under Articles 28 and 29 of the Tax Law for the period March 1,

1974 through May 31, 1978 (Fl le No. 24424).

A hearing was hel-d before Frank Landers, Hearlng Offlcer, at the offices

of the State Tax Conmlssionr Two lJorld Trade Center, New York, New York, on

June 28, 1984 at 1:15 P.M. The hearlng was reopened and held before Arthur

Johnson, Hearing Off lcer,  at  the same locat ion on February 26, 1987 at 1:15 P.M.,

wlth addltlonal evldence to be submltted by Jul-y 1, L987. Petltloner appeared

by Norman Heiman, Esq., on June 28, 1984 and by lts president, ll lchael Carbone,

on February 26, Lg87. The Audit Dlvlslon appeared by John P. Dugan, Esq.

(Wil l lan Fox, Esq.,  of  counsel,  on June 28, 1984, and Gary Palner,  Esq.,  of

counse l ,  on  Februaty  26 ,  f987) .

Whether the audlt procedures

examinatlon of petitionerrs books

additlonal- taxable saLes and use

cor rec t .

and tests used by the Audlt

and records were proper and

caxes determlned as a result

Divlslon ln an

whether the

thereof were
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FINDINGS OF FACT

1. Pet i t ioner '  Centre Fence Co.,  Inc. '  was engaged in the sale and

lnstallation of fences. Petitioner also sold unLnstalled fence materlals to

other fence dealers.

2. On November 13, L978, as the result of an audlt, the Audlt Divl-slon

lssued notlces of determination and denands for payment of sales and use taxes

due coverlng the periods March l ,  1974 through August 31, L977 and September I '

L977 th rough May 31 ,  1978 fo r  taxes  due o f  $311865.93  and $5 '914.10 ,  respec t ive ly ,

plus penalty and interest.

3. ttlchael Carbone, president of petitloner corporatlon' executed consents

extending the perlod of linitation for assessment of sales and use taxes for

the period March l ,  1974 through August 31, L977 to December 20, 1978.

4. The Audit Divl-sion found that petlti.oner dld not maintaln adequate

books and records to verify taxable and nontaxable sales. On audlt, the AudLt

Dlvision examined sales invoices for June 1976 and found that sales for resale

amounted to $4 rL22.22, or 6.9 percent of gross sales for that month. This

percentage rdas appl led to gross sales of $2,293r311.00 for the audlt  per lod to

arr ive at total  sales for resale of $1581238.00. Reported taxable sales of

$850,863.00  were  added to  resa le  sa les  fo r  a  to ta l  o f  $1 ,0091101.00 .  Th ls

amount was deducted fron gross sa1es, leaving reported capltal inprovement

sales of $1 12841210.00. Invoices for capital improvement work were revlewed

for June 1976, The Audit  Divis lon disal- l -owed I .23 Percent because no capltal

lmprovement certlfLcates were on file. This percentage was appJ-ied to rePorted

capital  lmprovement sales of $1,284,210.00, for a total  dlsal lowance of such

sales amountlng to $15 1796.0O. Involces were aLso reviewed for the perlod June

1975 through August. Ig75 which revealed that 1.9 percent of reported capital
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improvement sales were actually repairs. Thls percentage was applled to

capLtal lmprovement sal-es to determlne additlonal taxabl-e repair sales of

f i24,400.00 for the audit  per iod. The sal-es of $15,796.00 and' $241400.00 as

computed above were combined wlth taxable sales of $902'633.00 recorded ln

pet i t lonerrs books and records to deternlne adjusted taxable sales for the

audit  per lod of $9421829.00. The reported taxable saLes indicated above of

9850,863.00 were deducted from said amount leavlng additional taxable sales of

$91,966.00  and tax  due thereon o f  $7  '285.78 .

5. Petltioner did not pay tax on purchases of materlals and did not

maintaLn records to show the cost of materlals used ln capltal- inprovement work

as opposed to those material-s resold as such or as part of repalr work. In

order to determlne the amount of tax due on materlaLs used by Petitloner in

performing capital improvements, the Audl-t Dlvlsion lnltially analyzed the

sales invoices; however, the lnformation contained thereon ltas insufficient to

ascertain mater laL cost.  Consequent lyr the cost of  nater ials was est imated as

follows: the markups on materials sold as taxable retail sales and sales for

resal-e were est lmated at 33.3 percent and 13.3 percent,  resPect ivel-y.  Based on

these markup percentages, the Audtt Dlvislon computed materlal purchases of

97071299.00 for retai l  sales and $1391663.00 for resale. These amounts were

deducted from total-  purchases which resulted in a balance of $698,168.00 ln

purchases used for capital  lnprovements. Capltal  tmprovement sales of $1'284r210.00

were adJusted to $1r1921244.00 to ref lect the sales that were dlsal lowed. The

cost of materj.als was 58.56 percent of the total sales of capital- l.mprovements

($698,168.00 d iv tded by $1 ' I92,244.00)  .

6. Sales involces for the perlod March l,  1974 through May 31, L976 vete

analyzed to determlne out-of-st,ate sales and saLes to tax exemPt orgattLzatlons.
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Such sales amounted to $283,027.00 for said perlod, ot  23.73 percent of the

sales. This percentage was appl led to total  gross sales of $21293,311.00 to

deternine capital  improvement sales of $544r203.00 for whlch the mater laLs

incorporated thereln were nontaxable. These nontaxable sales were deducted

from total  capltal  Lmprovement sales ($1r1921244.00) to arr lve at capital

lmprovement sales of $648,041.00 for whlch the nater lal-s were taxable. The

cost of mater ials subJect to tax ($379,493.00) was determLned by applytng 58.56

percent to such sales. Pet i t loner had reported purchases subJect to use tax of

$22,504.00 on sales tax returns f i led for the perlods after September 1, Lg77L.

The addltlonal- taxable purchases amounted to $356,989.00, with tax due thereon

o f  $ 2 8 ,  1 6 2 . 4 5 .

7. The analysis of sales lnvoices for June 1976 also dlsclosed that

petitioner lncorrectly charged sales tax for different local taxing Jurisdlctlons

for materlals that were actually plcked up by the customer at Petitionerts

place of buslness in the Bronx. This resulted ln addit ional tax due of $2'L79.00.

8. Purchases of recurrl-ng expense Ltems for June 1976 reveal-ed that

pet i t loner fai led to pay sales or use tax on purchases of $38.62'  ot  7.L

percent of total expense purchases for that month. This percentage was applled

to purchases of $27,355.00 for the audit perlod to arrive at addltional taxable

expense purchases  o f  $19,420.00  and tax  due o f  $153.20 .

9. Pet l- tLoner argued that the test per lod procedures ut l l lzed by the

Audit Division dld not determlne an accurate tax 11ab1Lity and that adequate

books and records were avall-abLe from which a more reasonable amount could have

Petlt loner started report ing
commenced and was advised of

taxable purchases after the audlt had
their taxabil l ty.
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been determined. Petitioner also argued that the cost of materials used ln

capLtal improvement jobs was substantially Less than the 58.56 percent calculated

by the Audit Dlvlsion, and that the amount of out-of-state sales allowed was

lnsuff lc lent.  Pet l t ioner offered no credible evldence to substant iate i ts

arguments.

10. The hearlng was concluded on June 28, L984. By letter dated September 7'

1984, pet i t , lonerrs new counsel,  Wil l ian Doonan, Esq.r requested that the

hearing be reopened for the purpose of producing documentary evldence that

would establlsh a lower tax liability. This request was denled on October 18'

1984. A second request was made by Mr. Doonan on October 27 '  1984 to reoPen

the hearing. The second request nas granted and a hearlng was scheduled for

February 5, 1985. Petitioner obtained new counsel once agaln for the rescheduled

hearing. The hearing was adjourned at the request of Seymour I. HurwLtz, Eeq.,

so that new informatlon could be reviewed by counsel for the Audit Divislon for

purposes of effectuating a settlement. The informatlon was not submltted for

review withln a reasonabl-e perlod of tlne and a hearlng was scheduled for

June 20, 1986. The hearing was adJourned for a second t lme at pet l t ionerrs

request under the condltion that a definite date be set for the Audit Division

to review the new information. A representative for the Audlt Divlsion met

with pet l t ionerrs counsel on July 10, 1986, at which t lme the Departmentrs

audltor revlewed additlonal- books and records; however' agreement as to llablIlty

could not be reached. The hearing was rescheduled for February 26' 1987.

Mr. Hurwitz advlsed the Tax Appeals Bureau that he was no J-onger representlng

the petitioner and requested an adJournment on behal-f of petltloner. Petitloner

was advlsed on February 18, 1987 that the hearing lfas not adjourned.
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11. At the reopened hearlng held on February 26, L987, the Audit  Divis ion

conceded that based on the additional- books and records reviewed on July 10,

1986, the amount of taxes due on addltlonal taxabl-e sales should be reduced to

$L,742.07 and the use tax on mater ials used in capital  improvenents to $20,964.42.

The other areas of the deflciency renained unchanged. The revised taxes due

totalLed $25r038.28. Mr. MichaeL Carbone, president of the corporat ion'

appeared at the hearlng for petltioner. He produced no additlonal evldence.

Subsequent to the hearing, petitioner requested untll July I ' 1987 to submlt

more documentation. The request was granted and on June 29, L987 a letter wae

received from Rogow, Star and Schuman, CPAis. The l-et ter stated that pet l t lonerrs

reeords were examlned for the perlod l"lareh 1, 1974 through May 31, 1978 and lt

was determined that the amount of tax due is $10,000.00.

CONCLUSIONS 0F I"AI,I

A. That petitioner provlded inadequate books and records for purposes of

verLfying taxable sales and purchases subJect to use tax. When books and

records are inadequate or insufficient, l-t is the duty of the Audlt Divlslon to

select a method of audlt reasonabl-y cal-cuJ-ated to refl-ect taxes due and Petltloner

has the burden of showlng that the method of audit or the amount of tax assessed

was erroneous (Matter of Urban Liquors v. State Tax Comission' 90 AD2d 576) .

B. That the audit procedures and tests adopted by the Audit Division were

reasonable under the circumstances. When a taxpayerts recordkeeplng is faulty'

exactness is not requlred of the examinerrs audit (Matter of Meyer v. State Tax

Conrnission, 61 ADzd, 223, 1v denled 44 Nf2d 645). Accordingly, the Audlt

Division properly determlned petitlonerts sales and use tax llability pursuant

to sect ion 1138(a) of the Tax Law and pet l t ioner fal l -ed in i ts burden of

showlng error.



-7 -

C. That the pet i t lon of Centre Fence Co.,  Inc. ls granted to the extent

that the amount of taxes due is reduced to $251038.28 (Findlng of Fact r '11");

the Audit Division ls hereby directed to modlfy the notlces of determlnatlon

and demands for payment of sales and use taxes due issued November 13, 1978;

and that, except as so granted, the petltion ls ln al-l- other resPects denled.

DATED: Albany, New York STATE TAX COMMISSION

AUg I 81987
PRESIDENT


