
STATE OF NEW YORK

STATE TAx COIOflSSION

In the lfatter of the Petltlon
o f

Angelo Casale
dlb I  a Angelo rs Restaurant

for RedetermlnatLon of a Deftclency or Revlslon
of a Deterninatton or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 l l l8O-2129184.

AFFIDAVIT OF UAILING

SEate of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet tI. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Co nlsslon, that he/she ls over 18 years
of age, and that on the 20th day of t' larch, 1987, he/she served the wlthln
not lce of declsLon by cert i f led mal l  upon Angelo Casale, dlb/a Angelors
Restaurant the petltioner ln the wlthln proceedlng, bI encloslng a true copy
thereof ln a securely sealed postpaid wrapper addressed as fol lows:

Angelo CasaLe
d/b/a Angelof s Rest,aurant
424 3td Avenue
Brookl-yn, NY 11215

and by deposlting same enclosed ln a postpald properly addressed wrapper ln a
post off ice under the excluslve care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the petltloner
herein and that the address set forth on sald wrapper ls the last known addrese
of the pet, i t ioner.

Sworn to
20th day

before me thts
of Ma ,  L g g 7 .

to s
pursuant to T Law sect ion



S?ATE OF NEId YORK

STATE TAx COMMISSION

In the Matter of the Pett t lon
o f

Angelo Casale
d /b /  a AngeLo rs Restaurant

for Redetermlnat ion of a Def lc lency or Revlslon
of a Determlnat lon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 / I /80-2129184.

AFFIDAVIT OF MAILING

Stat,e of New York :
s s .  :

County of Albany :

David Parchuck/Janet l{. Snay, belng duly sworn, deposes and says that
he/she ls an euployee of the State Tax Commlsston, that he/she ls over 18 yeata
of age, and that on the 20th day of March, L987, he served the wlthln not lce of
declslon by cert l f ied mal l-  upon Lawrence R. Cole, the representat lve of the
pet l t loner in the withln proceedlng, bI enclosing a true copy thereof in a
securely sealed postpald l rrapper addressed as fol lows:

Lawrence R. Cole
71 I , I .  23rd  St .
New York, NY 10010

and by deposLt ing
post off lce under
Servlce wlthln the

That deponent
of the petLttoner
last known address

same enclosed in a postpaLd properly addressed wrapper ln a
the excLuslve care and custody of the Unlted States Postal

State of New York.

further says that the satd addressee ls the representattve
herein and that the address eet forth on sald wrapper ls the

of the representat lve of the pet i t loner.

Sworn to before ne thls
20 th  day  o f  l {a rch ,  1987.

lnlster oaths
pursuant to Tax Law sectton 174



S T A T E  0 F  N E I ^ '  Y 0 R K
S T A T E  T A X  C O } { U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 20, L987

Angelo Casale
dlb / a Angelor s Restaurant
424 3rd Avenue
Brooklyn, NY ILZLl

Dear Mr. Casale:

Please take notlce of the declsion of the State Tax Coumlssion enclosed
herewLth.

You have now exhausted your rlght of revlew at the adnlnl.strattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng tn court to revlew an
adverse decision by the State Tax Commlsslon nay be lnstltuted only under
ArtLcl-e 78 of, the Clvll Practlce Law and Rulesr EIrd must be conrmenced in the
Supreme Court of the State of New York, ALbany Countyr wlthln 4 nonths from the
date of thl .s not lce.

Inqulries concerning the computatlon of tax due or refund alLowed ln accordance
with thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Audlt EvaluatLon Bureau
Assessment Revlew Unit
Bulldlng #9, State Gampus
Albany, New York 12227
Phone # (518) 457-2086

Very trul1r |oursr

STATE TAX COMMISSION

Taxlng Bureauf s Representatlve

Petl t loner I  s Representat lve:
Lawrence R. Cole
7 1  w .  2 3 r d  S t .
New York, NY 10010

c c :



STATE 0F NEI^I YORK

STATE TN( COMMISSION

:
In the I'{atter of the Petition

o f
:

AI{GELO CASAIE DECISION
DIBIA ANGELOIS RESTAURANT :

for Revislon of a Determination or for Refund :
of SaLes and Use Taxes under Articles 28 and 29
of the Tax Law for the Period June 1, 1980 :
through February 29, 1984.

:

Pet i tLoner,  Angelo Casale dlbla Angelors Restaurant '  424 3td Avenue,

Brooklyn, New York LL2L5, fll-ed a petition for revislon of a determlnatlon or

for refund of sales and use taxes under Articles 28 and 29 of the Tax taw for

the  per iod  June 1 ,  1980 th rough February  29 ,  L984 (F l le  No.58001) .

A hearing was held before Jean Corigllano, Ilearlng Offlcer, at the offl.ces

of the State Tax Conmlssion, Two tr'Iorld Trade Center, New York, New York' on

September  9 ,  1986 a t  1 :15  P.M. ,  w i th  aLL br ie fs  to  be  subrn i t ted  by  February  10 ,

1987. Pet i t loner appeared by Lawrence R. CoLe, C.P.A. The Audlt  Dlvls lon

appeared by John P. Dugan, Esq. (Michael J.  Glannon, Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt  Dlvls ion properly assessed addit lonal sales taxes on

the basis of a one day observat ion test.

I I .  Whether eonsent forms extending the statutory perlod of l ln l tat lon for

the assessment of addttlonal tax were so defectlve as to render then void.

FINDINGS OF FACT

1. On November 20, 1984, the Audlt  DLvislon lssued to pet i t ioner '  Angelo

Casale dlb/a Angelors Restaurant,  two not lces of deternlnat ion and demands for

paynent of sales and use taxes due under Artlcles 28 and 29 of the Tax Law.
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The f l rst  not ice was for the perlod June 1, 1980 through August 31, 1981, and 1t

asserted sales and use taxes due in the amount of $13,789.90, plus penalty and

Lnterest.  The second not ice, for the perlod Septenber 1, 1981 through Februaty 28,

1984, asserted sales and use taxes due ln the amount of $331661.11, plus

penalty and lnterest.

2. Three consents extending the period of llnitation for assessment of

sales and use taxes under Articles 28 and 29 of the Tax Law were executed by or

on behalf  of  the pet l t loner.

(a) Two consents were signed by Angelo Casale and dated Sept,ember 19,

1983 and March 12, 1984, respect ively.  The f l rst  extended the perlod of

llnltation for the assessment of sales and use taxes for the taxable period

June 1' 1980 through November 30, 1980 to March 20, L984. The second consent

extended the perlod of Linltatton for assessment of sales and use taxes for the

taxable period June l ,  1980 through February 28, 1981 to June 20, 1984.

(b) The thtrd consent was slgned by Robert Mollenhauer, Jr., who then

held pet i t lonerrs power of at torney, and l t  extended the perlod of Llmltat lon

for the assessment of saLes and use taxes for the taxable perl.od June 1, 1980

through August 31, l98l  to December 20, L984.

(c) The three consents ln quest lon ldent l fy the vendor as "Angelors

Restaurantrr .

3. Angelors Restaurant served breakfast and lunch flve days a week from

6:00 A. l{ .  to 4:00 P. ' \1.  I t  also sold clgarettes, c lgars and newspapers. I t  ls

located in a factory area.

4. On or about February 16, 1983, an Audlt  Dlvls ion audttor sent a let ter

to Petitioner scheduJ-lng a field examlnatLon of his books and records. The
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let ter requested that al l  records pertalning to pet i t ionerts sales tax l labl l l ty

be nade avallable on the appointnent date.

5. Pet, i t toner dtd not use guest checks and the restaurantts cash reglster

dld not produce a tape. The only records made avallable co the audltor were

sales t,ax returns and State and Federal income tax returns with related worksheets

prepared by pet i t lonerrs accountant.  These records were deemed lnadequate to

veri fy reported taxable sales.

.6. - The audltor began a test perlod markup of purchases audltr but he

dlscontlnued lt because the tnvoices provided by petltioner did not appear to

be complete. Petitionerfs Federal tax worksheets showed purchases for the

three month test per iod of $6,289.06, whl le the tnvolces provided total led

$5r802.92. In addlt lon, the auditor knew from observat lon that petLt loner soLd

beer,  but no beer lnvolces were provLded. Consequent ly,  the auditor declded to

use an observat ion test to est imate taxable sales.

7. On Decembet 7, 1983, three audltors,  worktng ln shi f tsr observed and

recorded al l  taxable sal-es nade by pet i t loner from 6:00 A. l '1.  unt l l -  c loslng.

Total  taxable saLes for the day amounted to $914.03. The audltor then used

thls figure to estlmate taxable sales for the sales tax guarter. To allow for

vacations and holldays, the audltor assumed a l2L week rather than a 13 week

sal-es tax quarter.  I Ie then nult ip l ied $914.03 by f lve to ref lect a f ive day

work week, and he nultlplled the resulting flgure by L2L to obtain a quarterty

f igure of $57,L26.88 and taxable sales for the period December l ,  1982 through

November 30, 1983 of $228,507.52. The auditor used this f igure as a base from

whlch to calculate audlted taxable sales for the audLt perlod. Allowlng for a

10 percent lnf lat lon rate per year,  the audltor est lmated totaL taxable sales

for the audit  perLod of $768,059.00 with a tax due on that amount of $62,796.2L.
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Credltlng petittoner for taxes pald, the audltor found a total tax llability of

$ 4 7 , 4 5 1  . 0 1  .

8. Petitloner has challenged the audit results on the followlng grounds:

(1) that the auditor was requlred by the Tax Law to perforn a narkup test where

adequate records exlsted to make such a test posslble; (2) that al l  purchaee

involces were avaiLable for the audit perlod and wouLd have been provlded had

the auditor requested then; and (3) that the consents extending the perlod of

llnitatlon for assessment of sales and use taxes due were defectlve in that the

vendor was incorrectly ldentified.

9. Petitioner submltted severaL docrrments in support of lts posltl.on:

(1) A stat,ement of pet i t ionerts daLly gross sales for a one week

perlod ended December 13, 1985 was prepared by pecit ionerrs accountant

from records provlded by petltloner, lneludlng bank deposit sLlps and

register tapes. The statement shows dat ly f luctuat lons ln gross sales.

(2 )  A  le t te r  f rom pet i t loner ts  land lo rd  cor robora tes  Mr .  Casa lers

testimony that nany buslnesses noved Lnto petlEloner's neighborhood durlng

the audLt period. A second Letter,  thls one from a customer, states that

Pet l t ionerfs business lncreased after a nearby restaurant l rent out of

business in the lat ter part  of  1983.

(3) A daybook for the perLod January 1, 1980 through March 31, 1983

was submi.cced as a contenporaneous record of daLly sales recelpts. The

book has two columns, showlng ttfood saLestt and "food bills". Monthly

oPeratlng expenaes such as rent and utLLltles are also recorded. No

explanatLon ltas offered regardLng the manner in whlch dal1y ttfood salegrl

!ilere computed.
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coNctusloNs oF Law

A. That under sect ion 1135 of the Tax Lanr,  every person regulred to

col lect tax Ls also requlred to keep records of every sale and of aL1 the

amounts paid, charged or due on that sale and of the tax payable on each sale.

Such records are to "be avaLlabLe for lnspection and exantnatlon at any tlme

upon demand by the tax cornmission or lts duly authotLzed agent or employeerr and

to be preserved for a period of three years (Tax Law $ 1135).  t r ' l t rere such

records are not made avalLable upon demand, or where, upon examlnatlon' the

records are deemed lnsufflclent to verify taxable sa1es, the Audit Dlvlslon le

required by Tax Law $ 1138(a) (1) to determine the amount of tax due from such

information as nay be available; where necessary, the tax may be estLnated on

the basis of external lndices. A ttmarkup testrt ls one type of external index.

I t  is f requent ly used by the Audlt  DlvLsl-on to est lmate sales, and l ts uee'

under the proper circumstances, has been sanct loned by the courts (see, e.g.r

Skiadas v. State Tax Conmisslon, 95 AD2d 97I). Ilowever, lt ls not an audit

method requ i red  or  p re fe r red  by  s ta tu te  (see Tax  Law $  1138[a ] t l l ) .  In  the

absenee of the records required to be kept under sect lon 1135' the Audit

Division may select any audlt methodology reasonably calculated to reflect

sales taxes due, and the taxpayer must then show that the method of audit or

amount of tax assessed was erroneous (Carmlne RestauranL' Inc. v. State Tax

ConmissLon, gg LDZd,581).  Because pet i t ioner did not keep a record of every

sale as required by sect ion I  135, l t  was necessary for the Audlt  Dlvls lon to

estimate taxes due, and the one day observation test ltas a reasonable nethod for

dolng so. Exactness ts not requl-red from the audit where petitlonerrs onn faulty

recordkeeplng has prevented 1t (MLcheLl Contract ing Corp. v.  New York State Tax

Connlsslon, 109 AD2d 957).
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B. That petltioner has not shown any error ln the audit methodology or

the resuLts obtained. The daybook presented at hearlng ls not an adequate

record of sales absent guest checks, cash register tapes or other sales lnvolces

wlth which to verlfy its accuracy. General obeervatlons about the changing

charaeter of petltionerts nelghborhood and fluctuatLons ln dally sales' even if

belleved, do not show that the audlt rnethodology nas unreasonabLe, nor do they

forn the basls for an adjustment in the audit results.

C. That the consent forms slgned by Angelo Casale and the one signed by

his representative were not rendered defecttve by their faLlure to coupletely

and accurately state pet i t lonerrs regLstered vendor name. There ls not even an

allegatlcn ln the record that petitioner was misled ln any way by this purely

technical  error.

D. That the pet l t ion of Angelo Casale dlb/a Angelors Restaurant Ls

denled, and the notices of determinatLon and dernands for payment of sales and

use t,axes due issued on November 20, 1984 are sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAR 2 01987


