
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petltlon
o f

Rapnond Carey, Jr.
Off lcer of R. Carey Auto, Inc.

for Redetermlnation of a Deficiency or Revlsion
of a Deterninatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  3 l l l8 }  -  2128/52 .

That deponent further says that the
hereln and that the address set forth on
of the petLt loner.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an enployee of the State Tax Comnlssion, that he/she is over 18 years
of age, and that on the 20th day of March, L987, he/she served the wlthln
not ice of decislon by cert l f led naLl upon Raymond Carey, Jr. ,  Off lcer of R.
Catey Auto, Inc. the peticioner ln the wlthln proceedlng, b! encloslng a true
copy thereof ln a secureLy sealed poscpald wrapper addressed as follorts:

Raynond Carey, Jr.
Off tcer of R. Carey Auto, Inc.
119 Pl l -gr im Court
Pearl Rlver, NY L4965

and by deposlttng same encLosed ln a postpatd properly addressed wrapper la a
post office under the excluslve care and custody of the Unlted Statee PosCal
Service wlthin the State of New York.

satd addressee ls the petltloner
satd wrapper is the last known address

sworn to before me thls
20th day of  Mareh,  L987.

pursuant to Tax Law sect lon I74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Petltlon
o f

Raynond Carey, Jr.
0fflcer of R. Carey Aut,o, Inc.

for Redeternlnatlon of a Deflciency or RevLsLon
of a Deternlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  3 lL /80  -  2128/82 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet I'1. Snay, belng duly sworn, deposes and eays that
he/she ls an employee of the State Tax Conrnissl-on, that he/she ls over 18 years
of age, and that on the 20th day of March, L987, he served the wlthln notice of
decislon by certlfled mal1 upon Morrls D. Welntraub, the representatlve of the
petltloner ln the withln proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Morrts D. Welntraub
lnlario A. Procaccino
100 Church Street
New York, NY 10007

and by deposltlng s€rme enclosed in a postpald properly addressed wrapper ln a
post offlce under the exclustve care and custody of the United States Poetal
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petttloner hereln and that the address set forth on said wrapper ls the
last known address of the representative of the petltloner.

before ne thls
of March, 1987

lster oaths
Law sect lon 174



S T A T E  O F  N B W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L  B  A N  Y ,  N E h I  Y  O R K  L 2 2 2 7

March 20, L987

Raynond Carey, Jr.
Off lcer of R. Carey Auto, Inc.
119 Pi lgr lm Court
PearL River,  NY 10965

Dear Mr. Carey:

Please take notlce of the declslon of the Stace Tax Connisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnLstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse decislon by the State Tax Conmlsslon may be lnstltuted only under
Article 78 of the CivlL Practice Law and RuLes, and must be commenced ln the
Supreme Court of the State of New York, Albany County, withln 4 months fron the
date of this not lce.

Inquirles concernlng the conputatlon of tax due or refund aLlowed in accordance
with thl-s decislon may be addressed to:

NYS Dept. Taxatl.on and Flnance
Audit Evaluatlon Bureau
Assessment Review UnLt
Bulldlng //9, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat lve

Petitloner t s Representatlve :
Morrls D. Welntraub
Marlo A. Procacclno
100 Church Street
New York, NY 10007



STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of the PetLtlon

o f

RAY}TOND CAREY, JR.
OFFICER 0F R. CAREY AUTO, INC.

for Revlsion of a Determinatlon or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Period March 1,
through February 28, L982.

Refund
28 and

1 9 8 0

t o

DECISION

Peti t ioner,  Raymond Carey, Jr. ,  Off icer of R. Carey Auto, Inc.,  119

Pi lgr im Court,  Pearl  Rlvar,  New York 10965, f l led a pet l t ion for revlslon of

determlnatlon or for refund of saLes and use taxes under Articles 28 & 29 of

the Tax Law for the perlod March 1, 1980 through Februaty 28, 1982 (Flle No.

s4940) .

A hearlng was held before Dennts M. Galllher, Ilearing 0fflcer' at the

offLces of the State Tax Cornmlgsion, Two WorLd Trade Center, New York, New

York ,  on  October  23 ,1986 a t  9 :15  A.M. ,  w l th  a l l  b r le fs  to  be  subn l t ted  by

February 6, L987. Pet i t loner appeared by Marlo Procacclno, Esq. (Morr ls D.

Weintraub, Esq.,  of  counsel) .  The Audlt  Dlvis lon appeared by John P. Dugan'

Esq.  (Michae l  G l t te r ,  Esq, r  o f  counse l ) .

ISSUES

I. Whether petltloner rras a person under a duty to collect and pay over

sales and use taxes on behalf of R. Carey Auto, Inc. wlthln the meaning and

intent of sect lons 1131(1) and 1f33(a) of the Tax Law durlng the perlod at

issue herein.

I I .  Whether,  i f  sor pet i t loner has establ lshed that the doLlar amount or

method of deternlning the assessment against him ls erroneous.
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III. Whether the assessment of a fraud penalty agalnst petltloner ls

warranted.

FINDINGS OF FACT

I. 0n May 30, L984, the Audlt Dlvislon issued to petltloner, Raynond Careyr

Jr., a Nottce of Determinat,ton and Demand for Payment of SaLes and Use Taxes

Due for the perlod March 1, 1980 through February 28, L982 Ln the anount of

$1261128.13'  plus a fraud penalty of f l f ty percent of said amount per Tax Law

$ 1f45(a)(2),  plus lnterest.  This assessment was prenLsed upon the assert ion

that petlttoner lras a person responsible to eollect and remit sal-es and use

taxes on behaLf of R. Carey Auto, Inc. (r t the corporat ion") dur lng the noted

t ime perlod.

2. R. Carey Auto, Inc. (" the corporat lon") operated a Shel l  gasot lne

servlce statton Located at 673 tr Iest 125th Street,  New York, New York. Upon

notlng that the corporatLon rras not a registered vendor for sales tax purposes

and that neither sales nor other t,ax returns had ever been filed by or on

behalf of the corporatlon, the Audlt Dlvislon scheduLed an audlt of the corpora-

t lon .

3. Attenpts were made to identify and contact the operators and/or

pr lncipals of the corporat lon, which attempts proved unsuccessfuL. A March 15,

1982 vlsl t  to the corporat lonts 673 West 125th Street locat lon revealed nothlng

further as to the operators or prineipaLs of the corporatton, but revealed a

physical- setup of two pump isLands wlth four gasollne punps on each lsland.

Gasol ine pr lces of $1.599 for super-unleaded, $1.499 for regular unleaded and

$1.399 for regul-ar were observed for the then-operator of the stat lon, one

Jessi l l  Servlce St,at lon.
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4. Further inqulry revealed that for the perlod Aprll 1, 1974 through

November L979, the service stat iot  at  673 West L25th Street had been operated

by Hudson View Service Stat lon, Inc. ( t tHudson View"),  and that pet l t loner

Raynond Carey, Jr. had been vice-presldent of Iludson View. Also, the AudlE

Divlslon found in the New York County CLerkrs Off ice a certLf icate of incorpor-

atLon for R. Carey Auto, Inc. r  which unsigned certLf lcate l lsted ,one R. Carey as

the lncorporator. Two She1l Lnvoices indicated that gasollne was deLlvered under

the name ttR. Carey Auto, Inc., R. Careyrrr at the statlon location and paSrnent

was made at the t ine the product was del ivered (C.O.D.).

5. Upon falllng to dlscover any further lnformatlon as to the princlpals

of the corporatlon, and wlthout havlng access to or even any indicatlon of the

existence of books and records for the corporatlon, the Audlt DlvLsion regueeted

and recelved informatlon as to the nunber of galLons of gas purchased by the

corporat lon from Shel l  dur lng the audit  per lod. Such total  gal lonage (1,093,000

gal lons) was mult lpl led by a net pr ice of $1.25 pet gal lon to arr ive at projected

gasol ine sales of $1 1366,250.00. In addit lon, taxable repalrs were est imated,

based on  aud i t  exper lence,  to  have been $25,000.00  per  quar te r  o r  $200,000.00

for the audlt period. In sum, total taxable sales were thus computed to have

been $1,566,250.00 for the audit  per iodr givlng r ise to the tax def lc iency of

$126,128.13  a t  i ssue here in .  Pr io r  to  es t lmat ing  the  de f lc lencyr  le t te rs

request ing lnfornat ion on the corporat ion had been lssued to R. Carey Autor

Inc. at  673 West 125th Street ( the stat lon locat ion) and 606 West 131st Street

(the signl- f lcance of thls address was not speclf ied).  No response was recelved

in etther case.

6. At the hearlng, pet l t ioner presented no records or evidence to refute

the amounf of the deficieney, other than general testlmony to the effect that
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the station nas located ln an area very prone to theft and that for such an

area, the est lmated repair  sales of $25r000.00 per quarter seemed excesslve.

7. Pet l t ioner 's posl t lon wlth respect to the issue of his personal

responsibi l l ty for the tax, interest and penalty ln quest lon, ls that he was

not a person invol-ved with the operation of the corporatlonfs buslness and was

not under a duty to collect and ensure the paynent of taxes due under Artlcles

28 and 29.

8. In or about Aprll of. L974, petitioner together with one John Nevins as

hls co-ovrner, operated a Shell Service Statlon locat,ed at 673 tr'Iest 125th Street

known as lludson View Servlce Statlon, Inc. ("Iludson Vlew'r).. Sometlme durlng

the lat ter part  of  L977, pet i t ioner ceased hls assoclat lon wlth l ludson Vlew,

citing differences of opinlon with Mr. Nevlns, and Mr. Nevlns eontinued to

operate lludson Vlew for some tlme thereafter.

9.  ShelL 011 Cornpany had leased the 673 West 125th Street stat lon Locat lon

for a period of ten years from a thlrd party lessor. It appears that eometlue

between 1977 and 1980, Mr. Nevins ceased operation of lludson Vlew, at whlch

tlme ShelL stll1 had a substantial- perlod of tlne remainlng on lts lease.

Shell, through lts marketing representatlve, one James Finch, and others,

sought to find someone to operate a service station at the location. In order

to qualify, the person had to have compLeted certain requlslte schoollng as

offered by Shel l ,  which school lng pet l t ioner had prevlously completed.

10. Pet i t ioner nas asked by Shel l ts representat lves to operate the stat lon,

but petltloner declined, indlcating he had no interest ln belng lnvolved wLth

the service stat ion business. In turn, Shel l ts representat lvea asked pet l t loner

lf he knew of anyone who would be interested ln operatlng the statlon.
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11. Pet i t ioner suggested to Shel l  one Louls Aponter descr lbed as a

servlce statlon "buff". Mr. Aponte, who llved ln the area of the statlon, took

an lnterest ln the buslness and had ln prlor years punped gas and done odd Jobs

for petitloner durLng petitionerrs lnvolvement wlth Hudson View. PetLtloner

described Mr. Aponte as tta friendtr amd trsomeone who was always around the

s ta t lon t t .

L2. Mr. Aponte had not passed Shel l rs requLred school lng and thus did not

technlcally quallfy to be an operator of a Shell station. After contacting

Ur. Aponte, SheLl-, by lts representatlve Mr. Finch, had reservatLons about Mr.

Apontets ablLLty to pass the school lng. In addit lon, Shel l  conducted l ts

school-s at sporadic lntervals and the next class avallable to Mr. Aponte wae

not for two or three months. Accordlngly,  SheLlts regional representat lves

approached petitioner requestlng hLn to rrallow the use of his namet', as one ltho

had qualifled by passLng Shellfs schoollng, so that Mr. Aponte could be allowed

to operate the station and so that Shel1 could get the leased locaclon in

business without delay. In turn, at  Shel l ts request and as "a favor to Shel l t t

and "to help out hls frlend Louis Aponte'f, petltloner agreed that "they couLd

use his namett .

13. PetLtlonerts only invol-vement wlth Mr. Aponte and R. Carey Auto, Inc.

after the above-described events was to stop by the statlon every few weeks and

sLgn sheets of blank checks. Thls was done at Mr. Apontets request,  and

petitloner never flLLed ln any amounts or payees on any of such checks nor dld

he have knowledge of or inqulre lnto the paynents made or to be nade wLth guch

checks.
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L4. Petitloner had no knowledge of or lnvoLvement

corporation. He dtd not know what an incorporator was

incorporator of the eorporat lon.

in

ot

the fornation of the

that he was l-lsted as

15. There is no evldence that petitioner was an offi-cer, shareholder'

director or empLoyee of the corporatlon. Peti.tloner was not physlcal-ly present

at the station and dld not perform any work duties there. Petitioner lnvested

no money in the corporation, and had no poner or authorit,y over or wlthin the

corporatton (that he was aware of). IIe neither prepared nor signed any t€D(

returns or reports for the corporatlon, had no lnvolvement ln the flnanclal or

operational aspects of the eorporatlon, rras not lnvolved Ln lts organizatlon

and incorporatlon and received no renumeratlon nor any other benefit ln connectlon

wlth the corporatlon from elther the corporation or from Shell.

16. Petitioner has a hlgh school education wlth no background Ln accountlng

or bookkeeping. Durlng hls years ln buslness with lludson Vlew' petltioner

relled upon Hudson Vlewfs accountants to handle all fLnancLal and reportlng

aspects of the business. Petltloner inJured hls back at about the tine he left

Iludson Vlew (L977). lle dld not work at all between such tlne and early 1986

when he was able to resume Llght carpentry work. Throughout such tlme, as wel-l

as at present,  pet i t loner has resided nl th hls parents at thelr  119 PiJ-grtn

Court, Pearl River, New York home. Petltloner first became altare of the tax

audlt and its consequences when he recelved the Notlce of DetermLnatlon at

lssue hereln at hls parentst home.

CONCTUSIONS OF LAW

A. That

taxes imposed,

ttevery person

sect lon 1f33(a) of the Tax Law places personal l tablJ- i ty for the

coLlected or requlred to be colLected under Artlcle 28 upon

regulred to collect any tax'r imposed by sald artlcle. Sectl.on
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1131(1) furnlshes the fol lowing def ini . t ion for the teru ' tpersons reguLred to

co l lec t  tax r r :

t t rPersons required to col lect taxt or tperson reguired to
collect any t,ax lnposed by this articlef shall lncLude: every vendor
of tanglble personal property or services; every reelpient of anusement
charges; and every operator of a hotel, Said terns shall also
incLude any officer or employee of a corporatlon or of a dlssolved
corporatlon who as such offlcer or enployee ls under a duty to act
for such corporatlon ln complying wlth any requirement of thls
article and any member of a partnershtp."

B. That resolutlon of the lssue of personal llablllty for sales tax due

turns upon a factual det,ernination i.n each case (Vogel v. Department of Taxatioo

and Flnance, 98 MLsc2d 2223 Chevlowe v. Koerner, 95 Mlsc2d 388). Relevant

factors ln uaking such determinatlon include, inter alla, day-to-day responslb-

llitles ln the corporatlon, involveuent ln and knowl-edge of the eorporationfs

flnanelal effairs aod lts management, preparatlon and slgnlng of tax returns

and authorLty to sLgn checks (Vogel,  supra See also 20 NYCRR 526.I l tb1).

C. That based on the totaLlty of the evldence presented, includtng

the credlble testlnony offerred by petitloner and by James Flnchr petltloner

was not,  under the facts presented ln thls case, a person subJect to personal

llabiLity for the tax, penalty and interest as assessed by the AudLt Division.

It ls cLear that petltioner recelved no benefit from and had no involveuent

ln, knowledge of or authority (to hls knowledge) over the affairs and operatlons

of the corporatLon.

D. That in view of the foregolngl Issues "I I t t  and rr I I I rr  are rendered

moot .
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E. That the pet i t ion of Raynond Carey, Jr.  of f lcer of R. Carey Auto, Inc.

is hereby granted and the Notice of Deternlnation and Demand dated May 30' L984

ls cancel led.

DATED: ALbany, New York STATE TAX COMMISSION

MAR 2 01987
PRESIDENT


