
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Annlbale Cappellerl AFFIDAVIT OF MAILING

for Redetermi-natlon of a Deflciency or Revlsion :
of a Det,erminatlon or Refund of Sales and Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the :
Per lod  0310L182 -  I I l30 l84 .

State of New York :
s s .  :

County of Albany :

Connie A. Ward, belng duly sworn, deposes and says that
she is an employee of the State Tax Comlsslon, that she is over 18 years
of age, and that on the 14th day of August, L987, she served the wlthln
notLce of decislon by certifLed mail upon Annibale Cappellerl the petltloner in
the r4rlthln proceedlng, by encloslng a true copy thereof in a securely sealed
postpaid rrrapper addressed as follows:

Annibale Cappellerl
L742-72nd St ree t
Brooklyn, MY LL2A4

and by depositlng same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excLusive care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petltloner
hereln and that the address set forth on sald wrapper is the last known addrees
of the pet i t loner,

Sworn to before ne this
l4th day of August,  1987.

to admlntster oa
Tax Law section



STATE 0F NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

Annlbale Cappellerl AFTIDAVIT OF MAILING

for Redetermlnation of a Deficlency or Revlsion :
of a Determinatlon or Refund of Sales and Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the :
Per lod  03 /01182 -  LL /30 /84 .

State of New York :
s s .  :

County of Albany :

Connle A. Ward, being duLy sworn, deposes and says that
she is an employee of the State Tax Coumlsslon, that she ls over 18 yeare
of age' and that on the 14th day of August, L987, he served the wlthln notlce
of declslon by certlfled mall upon Nathan S. Brody, the representative of the
petltloner ln the within proceeding, by encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Nathan S. Brody
123 Grove Avenue
Cedarhurst,  NY 11516

and by deposlting same enclosed in a postpald properJ-y addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the repreaentatlve
of the petltloner hereln and that the address set, forth on satd rrrapper ls the
last known address of the representative of the petltioner.

Sworn to before me thls
14th day of August,  L987.

to admlnlster
Tax Law section



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E " {  Y O R K  L 2 2 2 7

August 14, 1987

Annlbale CappelJ-eri
L742-72nd St ree t
Brooklyn, NY LL204

Dear Mr. Cappel ler l :

Please take notice of the declsion of the State Tax Conmlsslon encl-osed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Lalr, a proceedlng ln court to revl.ew an
adverse declsion by the State Tax Commlsslon may be instltuted onl-y under
Art,lcle 78 of the Civll Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months fron the
date of thls not lce.

Inquiries concerning the computatlon of tax due or refund aLlowed ln accordance
wlth this declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluat,ion Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
ALbanyr New York 12227
Phone # (518) 453-43OL

Very truly yours'

STATE TAX COMMISSION

Taxing Bureaurs Representatlve

Petitloner I s Representatlves
Nathan S. Brody
123 Grove Avenue
Cedarhurst,  NY 11516



STATE OF NEW YORK

STATE TAx COI'T{ISSION

In the Matter of the Petltton

of

A}INIBALE CAPPELLERI

for Revtslon of a Deterulnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod March L, L982
through November 30, 1984.

DECISION

Petltloner, Anntbale Cappelleri, L742-7Znd Street, Brooklyn, New York

LL204, flled a petltlon for revislon of a deternlnatlon or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod March l,

1982 through November 30, 1984 (Fl le No. 61233).

A hearLng was held before All-en Caplowalth, I{earlng Offlcerr at the

offlces of the State Tax Co '||lsslon, Two t{orld Trade Centerr New York, New

York, on May 4'  1987 at 1:15 P.M. Pet l t ioner appeared by Nathan S. Brody, CPA.

The Audlt Dlvislon appeared by John P. Dugan, Esq. (Ilerbert Kanrass, Esq., of

counsel) .

ISSUES

I. Llhether the Audlt

and use taxes were due for

II. Whether the audlt

Dlvlslon properly deternlned that addltionaL salee

the perlod at lssue.

method used was proper.

FINDINGS OF FACT

l lr q

1. 0n March 20, 1985, the Audlt DivlsLon lssued a Notlce of Deternloatlon

and Demand for Payment of Sales and Use Taxes Due agalnst Annlbale Cappallerl

(herelnafter ' rpet l t loner 'r)  assert lng addlt lonal sates and uee taxes of $7 ,4L6.57

for the perlod March 1, 1982 through November 30, 1984, plus penalty of 9L,432.67
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a n d  l n t e r e s t  o f  $ I , 5 4 2 . 4 7 ,  E o t  a  t o t a l  d u e  o f  $ 1 0 , 3 9 1 . 7 1 .

assessnent was explained on sald notlce as foLlows:

'fThe following taxes have been determlned to be due ln
wLth Sectlon 1138 of the Tax Law, and are based on an

The aforesald

accordance
audlt of your

recotds. t t

2. Durlng the perlod at lssue petltloner operated a retall lce cream

truck. Hls reported sales conslsted of both taxable and nontaxable lteus.

3. PetLtloner falled to malntaln a record of every sale. Ile further

falled to maLntain a record of his taxable and nootaxable sales. Petltloner

sol-d such taxable ltens as soft ice cream, sodas, lce cream sodas and floats.

IIls nontaxable sales were comprlsed of pre-packaged lce cream and pre-packaged

lces .

4 .  Pet i t loner ts  g ross  sa les  o f  $142,909.00 ,  as  repor ted  on  h ls  Federa l

lncome tax returner r€cooclled wlth hls sales reported ln hls books and records.

However, on hl.s sales tax returns for the perlods at lssue he reported gross

sa les  o f  $53,747.00  and taxab le  sa les  o f  $11,163.00 .  Sa id  taxab le  sa les

constltuted approxlmately 2OZ of. the gross saLes reported on the returns.

5. Since petltlonerrs books and records were found to be lnadequate, an

lndlrect audlt was perforned. Sald audlt conslsted of testing petltlonerfs

1984 purchases per books, which resulted ln a taxable percentage of 65.L852.

Sald percentage was then applted to the reported sales per books of $142,909.00

to arr lve at taxable sales per audlt  of  $93,155.00. The taxable sales l tere

nultlplled by the appllcable tax rate of 8.252, yleldlng a tax llablllty of

$7,685.30. The tax prevlously patd of $989.81 was then subtracted to arr lve at

ne t  sa les  tax  due o f  $6 ,695.49 ,

6. As a resul- t  of  said test on purchases l t  was determined that $21913.58

of the purchases were for lterns subJect to use tax such as straws' spoons,
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napklns and truck rental fees. Sald amount was nultlplled by three to arrlve

at purchases subJect to use tax for the audlt  per lod of $8 1740.74. Mult tply lng

such amount by the appllcable tax rate of 8.252 yLelded use tax due for the

aud l t  per lod  o f  $721.08 .

7. The roral  cax due per audlr  t"  $2,4L6.57 (saLes tax of $6,695.49 plus

u s e  t a x  o f ,  $ 7 2 L . 0 8 ) .

8. Petltlonerts representatlve all-eged that the full amount pald as a

truck rental fee ls not taxabte slnce the amount charged for rent was comprLsed

of several ltens. Ile argued that only 2.97. of the rental flgure actually

constituted rent. lJtth respect to this lssue, petltioner submltted a letter

frorn Mlster Softee Eastern New York Dlv., Inc. dated Aprll 20r L9E7, whlch

states that:

'rYou have asked me for an explanation of how we compute the
sales tax on the rent that we show charged on our dealerrs lnvolces
of ltems purchased frou us.

The rent chatged consists of electrlclty consumed, garbage
collectLon, water consumedr outslde truck washlng and storage. Many
years ago we were audited by the Sales Tax Department and a flnal
rulLng was made that.2.92 would be the proper charge for that portion
of the rent lt,em whlch was taxable, understandlng, of course, that lt
consisted of the above fl.ve ltens.'l

9. Petltlonerts represent,atlve testlfled that ln the aforestated prtor

audlt, no actual percentage nas determlned to constltute rent. Rather the

auount deened to be rent was roughly 2.91t of, the total charges.

10. Petltlonerts represengatlve contended that the petltloner made a three

month test for each year at lssue whlch resulted ln a uore equltable result.

No evldence was subnltted wlth respect to such test.

CONCLUSIONS OF LAW

A. That Tax Law $ 1138(a) provldes thats
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"[I]f a return when flled Ls lncorrect or lnsufftcLent, the
€rmount of tax due shall be deternined by the tax coumtsslon frou such
{nformatfon as may be avallable. If necessary, the tax uay be
estlnated on the basis of external lndlceer euch as stock on hand,
purchases, rental pald, number of rooms, locatlon, scale of rents or
charges, comparable rents or charges, type of accomnodatlons and
service, number of enployees or other factore.tl

B. That Tax Law $ 1135(a) provldes that every person requtred to collect

tax shaLl keep records of every sale and all amounts pald, charged or due

thereon and of the tax payable thereon. Such records shall lnclude a true copy

of each sal-es sllp, invoLce, recelpt or statement.

C. That petltloner dLd not produce books and records sufflcient to

deternlne hls tax 11ab111ty. When records are not provlded or are lncomplete

and lnsufflclent, lt ts the duty of the Audlc Dlvlsion to selecc a nethod of

audit reasonabl-y caLculated to refleet taxes due (Matter of Urban Liquors, Inc.

v. State Tax Commlssion, 90 lDzd 576). The Audlt Divlslon properly determlned

pet l t lonerrg sales on the basls of purchases ln accordance with Tax Law S 1138(a).

D. That once a taxpayer's recordkeeplng ls deternlned to be faulty,

exactness ls not requlred of the exaulnerrs audlt (Meyer v. State Tax CouglssLon'

61 AD2d 223\.

E. That petltioner has the burden of deoonstratLng by clear and convlncing

evldence that the nethod of audit or amount of tax assessed was erroneoug

(Matter of Surface LLne Operators Fraternal- Organlzation v. Tully, 82 AD2d 858,

859).  Pet l t loner 's representat lvers clalm that the test al legedly done by

petltloner ls more accurate than the test done by the Audit Divlsion ls unfounded.

Neither the testr oof, the results and evldence wlth respect chef,eto' was

subnltted by petitloner. Petltloner has falled to show that the audl.t nethod

used by the Audlt Dlvlslon or the results derived therefron were erroneousr.
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F. That petltlonerrs argument with respect to

the amount clalned to actually represent rent durlng

unsubstantlated. Furthermore, aL1 expenses lncurred

of thelr taxable status, are not deductlble fron the

rent Ls wlthout nerlt slace

the years at lssue ts

ln oaklng a sa1e, regardless

reeelpts (see Penfold v.

entire amount charged forState Tax Cornmtsslon, 114 ADzd 696). Therefore, the

truck rental ls properly subject to tax.

G. That the petitlon of Annlbale Cappelleri ls denled and the Notlce of

Determtnatlon and Demand for Paynent of Sales and Use Taxes Due Lsgued March 20,

1985 ls sustalned together wlth such addltlonal penalty and lnterest as may be

Lawfu11y owlng.

DATED: ALbany, New York

AUg 14 1987

STATE TA)( COMMISSION

PRESIDENT


