
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t lon
o f

Canon Petroleum Corp.

for Redetermination of a Deflclency or RevLsion
of a Deternlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  L2 lL /80  -  L2 l3L l80 .

AFFIDAVIT OF MAITING

State of New York :
s s .  :

County of Albany :

Connie A. Ward, belng duly sworn, deposes and says that
she is an employee of the State Tax Comlgslon, that she is over 18 years
of age, and that on the 14th day of August, L987, she served the withln
notlce of declsion by certlfied mail upon Canon Petroleun Corp. the petltioner
in the wlthln proceedtng, bl/ encLosing a true copy thereof in a securely sealed
postpald wrapper addressed as follows:

Canon Petroleum Corp.
c/o Bonnle Weiss
2 Bond Street
New York, NY 10012

and by deposltlng same enclosed in a postpaid properJ-y addressed wrapper tn a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the
herel-n and that the address set forth on
of the pet l t loner.

said addressee ls the Petltioner
said wrapper ls the last known address

Sworn to before me this
14 th  day  o f  August ,  1987.

z
t

to adml-nister
Tax Law sectl



STATE OF NETf YORK

STATE TAX COMMISSION

In the Matter of the
o f

Canon Petroleum

Petl t lon

Corp . AFFIDAVIT OF MAILING

for Redeternlnation of a Deflclency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art lcLe(s) 28 & 29 of the Tax Law
for  the  Per iod  Iz lL lSO -  L2 l3L /80 .

State of New York :
s s . :

County of Albany 3

Connie A. Ward, belng duly sworn, deposes and says that
she ls an employee of the State Tax Cornmisslon, that she ls over 18 years
of age, and that on the 14th day of August, 1987, he served the wlthln notice
of decision by certlfied mail upon Peter R. Newman, the representative of the
petitloner in the withLn proceedlng, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as follows:

Peter R. Newman
Peter R. Nerman, P.C.
350 Veterans Memorlal llighway
Conmack, NY LL725

and by deposlti.ng
post offLce under
Service within the

That deponent
of the pet l t loner
last known address

same enclosed ln a postpaid properly addressed wrapper ln a
the exclusive care and custody of the United States Postal-

State of New York.

further says that the said addressee ls the representative
herein and that the address set forth on sald wrapper ls the

of the representat lve of the pet i t ioner.

Sworn to before me thls
l4 th  day  o f  August ,  L987.

zed. to adminlster oa
t to Tax Law section



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R R  L 2 2 2 7

August  14,  1987

Canon Petroleum Corp.
c/o Bonnle Welss
2 Bond Street
New York, NY 10012

Gentlemen:

Please take notlce of the decislon of the State Tax Comlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnistratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declslon by the State Tax Coumisslon nay be Lnstituted only under
ArtLcle 78 of the Clvll Practlce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of this not ice.

Inguiries eoneernlng the computatlon of tax due or refund al-Lowed in aceordance
wlth this declsion may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment, Review Unlt
Bulldlng /19, State Campus
Al-bany1 New York L2227
Phone # (518) 453-430I

Very truly yours'

STATE TAx COMMISSION

cc: Taxing Bureaufs Represencative

Petitloner I s Representatlve :
Peter R. Newman
Peter R. Newman, P.C.
350 Veterans Memorlal lllghway
Comack, NY 11725



STATE OF NEI,I YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion

o f

CANON PETROLEIIM CORP.

for Revlsi-on of a Determination or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Period December
through December 31, 1980.

DECISION

Refund
28 and 29

1 , 1 9 8 0

Peti t ioner,  Canon Petroleum Corp.,  c lo Bonnle Welss, 2 Bond Street '  New

York, New York 10012, f l led a pet l t lon for revision of a determinat ion or for

refund of sal-es and use taxes under Artlcles 28 and 29 of the Tax Law for the

period December 1, 1980 through Decenber 31, 1980 (Fl le No. 60046).

A hearing was held before Robert F. Mulllgan, Ilearing Offlcer, at the

offices of the State Tax Comrnl.sslon, Two Worl-d Trade Center, New York, New York

on October  29 ,  1986 a t  9 :30  A.M. ,  w i th  a l l  b r ie fs  to  be  f l led  by  March  31 ,

1987. Petitioner appeared by Peter R. Newman, Esq. The Audit DlvisLon appeared

by John P. Dugan, Esq. (Patr ic la L. Brumbaugh, Esq.,  of  counsel-) .

ISSUE

I{hether petitioner nade a tl-nely claim for refund or credl.t under Tax Law

$  1 1 3 9 ( a ) .

FINDINGS OF FACT

1. Prlor to June 11, 1980, pet i t loner,  Canon Petrol-eum Corp. ( t tCanontt)

operated a heatlng oil saLes and oiL burner service buslness' whlle a sister

corporatlon, Haco Mechanical Corp. (rtHacott) operated an air condltLonlng

business. Both businesses were operated in the City of New York.

2. On June 1L, 1980, Ilaco Canon Corp. (trHaco Canontt) was forned and

assumed the business operations of both Canon and Haco. The reason for this



-2 -

restructuring rdas to el-imlnate the need for two separate entltles for what was

essentlal-ly one business. Canon and Haco did business with many of the same

customers and although separate bill-s were lssued, customers would frequentl-y

pay the lrrong corporatLon or write one check to both corporatlons, g.&, ttl lsco

Canontt .

3.  Pet l t ionerrs former accountant reported al l  sales on one sales tax

return for each period after Haco Canon rras formed. The returns, however' were

flled on whatever pre-labeled forms the accountant had available and' as a

result, the returns were ftled under three different names and under several

different identiflcatlon numbers.

4. A part-quarterly sales tax return of Canon for the period December I'

1980 through December 31, 1980, dated January 15, 1981, was f i led on or about

May 19, 1981, showing sales and use tax due of $111896.00. The tax due was

paid with the return.

5. A quarterly sales tax ret,urn of llaco Canon for the quarter December 1,

1980, through February 28, 1981, was filed by llaco Canon showing sales and use

tax due of $38,449.57. The tax was pald on or about July 15, 1981' but the

date of the f l l ing of the return is not c lear.

6. On or about February 3, L982, Haco Canon paid $4,468.92 Ln penalty and

interest for the quarter ending February 28, 1981.

7. On March 16, 1983, a prlnclpal cl-erk ln the Dellnquency Compllance

Unlt, Sales Tax, ln Albany wrote to Bonnie Welss, vlce-presldent of llaco Canon

Corp. '  stat ing, in pert lnent part ,  as fol lows:

rrEnclosed are the returns we spoke of Friday. Please
review your figures for all these periods even the ones
previously f l1ed. Before I  process these returns I  w111
review our records and verify that all Payments were
appLied to the proper perlods. I  wlLl  also correct our
records should you find figures you wlsh to amend. It
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Itould be very hel-pful lf you noted the deposlt serial
number for each payment by perlod.

Please have your reply post-marked within 20 days and send
this information dlrectly to my attention. Thts will safe-
guard against dupllcate returns being erroneousl-y flled."

It is not clear from the record whlch returns were enclosed.

8. The record shows that the Tax Conpllance Bureau connenced collection

activity agalnst petLtioner on Januaty 7, 1983, apparently ln connectlon with

an assessment issued on August 15, 1979, for the perlod December 1, L978

through February 28, 1979 and payments were in fact made by petltloner to the

Tax Conpllance Bureau on this assessment durlng 1983.

9. The tax compliance agentrs contact sheet shows that on December 20,

1983, he recelved a telephone cal l  f rom pet i t loner stat lng that the business

had been merged and had become Haco Canon on June 12, 1980. Petitloner'

according to the contact sheet, nas to send Ln cancel-Led checks ttfor research

of appl icatLonrr.

10. On February 7, 1984, the tax conpLiance agent cal led Pet i t lonerfg

present accountant who stated he wouLd send or brlng in petltlonerfs cancelled

checks. An appointment was made for February 23, 1984 for the accountant to

bring in coples of said checks for research and review.

ll. On February 23, 1984, the accountant met wlth the tax compliance

agent and produced the cancelled checks. At the meeting, the agent and the

accountant agreed that because of the dlfferent identlficatlon numbers and

namea, all payments hrere to be put lnto one group reconstructlon and that the

overpayments for December 1980 were to be applled to the l-iabllttles for other

perlods and whatever bal-ance remained would be pald by Haco Canon. The tax

compllance agent suggested that the accountant flle an amended return showlng

no tax due by Canon for the month of December 1980. The accountant apparentLy
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prepared the return at the conference and gave the agent the amended return

which was sent by the agent to the sales tax unlt ln Al-bany marked as a ttProtestrr.

12. Pet i t loner l i las never credlted wlth the $11,896.00 paid with the return

for the part-quarterly period of December 1980 and fiLed an Appllcation for

Credit or Refund of State and Local Sal-es and Use Tax for said amount dated

August 1, 1984. The appJ-ication was received by the Sal-es Tax Refund Unit on

A u g u s t  1 7 , 1 9 8 4 .

13. The clain for refund was denled by the Central- Sales Tax Section by

letter dated March 18, 1985, on the basls that the three year statute of

llnitations for fll lng a refund clalm had explred.

L4. The tax conpliance agentrs contact sheet shows that there rtere numerous

assessments issued against either Canon, Haco or Haco Canon for 1978 through

1982 and also for subsequent years. In fact,  col lect lon act lv l ty on these

assessments appears to have taken place from January 1983 untll shortly prior

to the hearlng in 1986.

CONCLUSIONS OF I,AW

A. That Tax Law $ 1139(a) provldes that an appllcatlon for refund or

credlt  nust be f i led:

t ' ( l i )  in the case of a tax, penalty or interest paid by
the appllcant to the tax commissl-on, within three years
after the date when such anount was payabl-e under this
art ic le. . . .  Such appl icat lon shal l -  be ln such form as the
tax commission sha1l prescr l ,be.r l

B. That Tax Law $ 1137(a) provldes that sales and use tax ls to be paid

at the time of the fil lng of the tax return.

C. That Tax Law $ 1136(b) provldes, in pert lnent Part ,  as fol lows:

"(b) The returns.. .  required by thls sect lon to be f l led
quarterly shall be filed for quarterly periods ending on
the last day of February, May, August and November of each
year '  and each return.. .  sha1l be f iLed wlthin twenty days
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aft,er the end of the quarterly period covered thereby. The
returns required by this sectlon to be fll-ed nonthly shall-
be flled for monthly periods ending on the last day of each
month and each return shal-L be fll-ed wlthln twenty days
after the end of each pr lor month.r t

D. That even assuming that the request of petltionerts accountant to

apply the excess payments from its December 1980 return to accounts of lts

sister corporations and the ftling of the anended return showlng no tax due for

said quarter constituted a claim for refund, said actlons took place ln February

1984 and could not const i tute a t inely claim. Pet l tLonerrs December 1980

return was due on Januar! 20, 1981, as lras payment of the tax due thereon.

Accordingly, any cLaim would have to have been made by January 20, L984.

Petitloner clearly was trying to resolve the discrepancies as eatly as March

1983 (see Flnding of Fact "7r ' )  and in fact,  on December 20, 1983' was told to

send ln canceLled checks so that appl-ication of the checks could be traced.

Whlle these activities 1ed up to the fll lng of a claln for refundr they did

not,  pgl  E, const l tute a claim for refund.

E. That the petltion of Canon Petrol-eum Corp. ls denied and the denLal of

refund lssued by the Audlt Divislon on March 18, 1985 is sustalned.

DATED: Albanyr New York STATE TAX COMMISSION

AU0 1 41981


