
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

El-ias Cabrera
d /b /a  Cabrerars  Gu l f

for Redetermination of a Deficiency or Revlslon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per iod  6 /L l80-8 /3L183.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
l l th  day  o f  March ,  1987.

Authorized to adurlnister oaths
pursuant to Tax Law section L74

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Comission, that he/she is over 18 years
of age, and that on the l l th day of March, 1987, he/she served the wlthin
not ice of Decision by cert i f led mai l  upon El las Cabrera, d/bla Cabrerats Gulf
the petitioner in the within proceedLng, bY encl-osLng a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Elias Cabrera
d/b/a Cabreraf s Gulf
Box 7
Kiamesha Lake, NY L2751

and by depositing same enclosed in a postpaid properly addressed wrapper Ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

AFFIDAVIT OF MAILING

says that the saLd addressee is the pet i t ioner
set forth on said wrapper is the l-ast known address



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

March 11, L9E7

Ellas Cabrera
dlb/a Cabreraf s Gulf
Box 7
Kianesha Lake, NY I275L

Dear Mr. Cabrera:

PLease take not lce of the Declslon of the State Tax Commlsslon encLosed
herewlth.

You have now exhausted your right of revlew at the adninistratlve level.
Pursuant to sect lon(s) 1136 of the Tax Law, a proceedlng ln court  to revlel t  an
adverse decision by the Stat.e Tax Commisslon may be instltuted only under
Article 7E of. the Civll Practlce Law and Rul-es, and must be coumenced ln the
Supreme Court of the State of New York, Albany Countyr wlthln 4 months from the
date of this not lce.

Inquirles concerntng the computation of tax due or refund allowed ln accordance
with thls declslon nay be addressed to:

NYS Dept. Taxatlon and Finance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bulldlng /i9, State Campus
Albany, New York L2227
Phone # (51E) 457-2066

Very truly yours'

STATE TAX COMMISSION

c c : Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

ELIAS CABRERA
DIBIA CABRERA'S GULF

DECISION

for Revlslon of a Determlnatl"on or for Refund :
of Sales and Use Taxeg under Artl"cLes 28 and
29 of the Tax Law for the Perl"od June 1, 1980 :
through Augusc 31, 1983.

:

Pett t loner,  El las Cabrera, dlbla Cabrerats GuLf,  Box 7, Klameeha Lake,

New York L2751, flled a petltlon for revlslon of a deternlnatlon or for refund

of sales and use taxes under ArtLcles 28 and 29 of the Tax Law for the perlod

Juoe 1 ,  1980 th rough Auguet  31 ,  1983 (F t le  No.  52251) .

A hearlng was held before James Hoefer, Hearlng OffLcer, at the officee of

the State Tax Connlgslon, Two World Trade Centerr New York, New York, on

Septenber 10, 1986 at 9:15 A.M. Pet i t loner appeared pro se. The Audit  Dlvls loo

appeared by John P. Dugan, Esq. ( Irwln A. Levy, Eeq.,  of  counsel) .

ISSUE

Whether the Audlt Dlvlslon properly deternlned addLtlonal sales tax due

fron petlttoner based upon an examl.natioo of avallabLe books and records.

FINDINGS OF FACT

1. On Februaty 2O, 1984, the Audlt  Dtvis lon, as the resul- t  of  a f leLd

examlnation, lsgued a Notice of DetennLnation and Demand for Paynent of Sales

and Use Taxes Due to pet l t loner,  El ias Cabrera, dlbla Cabrerats Gulf .  Sald

ootlce, whtch encompassed the perlod June 1, 1980 through August 31, 1983,

assessed addlt lonal sales tax due of $36,425.69, plus penaLty of $8,679.89 and

l n t e r e s t  o f  $ 1 1 , 0 4 1 . 6 6 ,  f o r  a  t o t a l  d u e  o f  $ 5 6 r L 4 7 . 2 4 .
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2. Petltioner, on Septenber 12, 1983, executed a conseat extendlng the

perlod of llnltatlon for aasessmeot for the perlod June 1, 1980 through

Novenber 30, 1980 to March 20, 1984.

3. Durlng the perlod at lesue petltloner operated Cabrerarg GuLf, a

gasollne service statloo and automotive repalr shop located ln Klanesha Lake'

New York. Upon l.ts exanl.natLon, the Audlt Divlslon deternlned that

petlttonerrs books and recordg were lnconplete and lnadequate. PetitlonEr did

not matntaln complete sales involces, was mlsslng cash recelpts Journale for

1982 and 1983, and dld not have baak gtatemeots for 13 months out of the

audit pertod.

4. In order to verify the accuracy of reported gaeoline salas and dleeel

fuel- sales, the Audit Dlvtslon obtained Lnfornatlon frou petitlonerrs euppll.ers

regardlng the nunber of gaLlons of gasollne end dlaeeL fuel purchased by

Mr. Cabrera durtng the audit perlod. The Audtt Dlvlslon deterntned taxable

gasolLne sales of $874,109.00 and taxable dleeeL fuel sales of $281989.00 by

applylng average selllng prlcee to the number of gallons of gaeolLne aad diessL

fuel- allegedly purchased by petitloner.

5. To compuce taxabl-e repalr sales, the Audlt Dlvtslon ueed a test Perlod

to deternlne that repal"r parte were marked up 50.31 perccot and that labor

charges equaled 47.5 percent of repalr part eales. Taxable repalr sales of

$81,503.13 were eonputed in the followlng mannef,s

Parts purchases
Parts markup
Subtotal
Labor charges
Total repalr sal-es

$36 ,761 .60
x  1 .5031
$55;256;56
x  L .475
$E'Il5oTI5

6. Fl"nally, the Audlt Dlvlslon used estLnated narkups of 40 percent to

deternine tlre sales; 90 percent for oL1, antl-freeze, flLter and transml.estoa

fluid sal,eg; and 40 percert for battery sales. Sald estlaated markups were
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based oo the Audtt Dlvtsloors experlence audltlng other vendors of a slmllar

nature. The foLlowlng table detalle the conpucatlon of the tlre salee, o11,

antl-freeze, flLter and transmtssLon fluld salee and battery sales:

TLres 011 ,  e t c .

$26 ,593 .00
x  1 .90
m;57i.-7o

Purchases
Estinated rnarkup
Audlted sales

$3 ,756  . . 87
x  1 .40
TrzjF;62

Batteries

$  8 ,121 .00
x  1 .40
$Tiffi

7.  To ta l  aud l . ted  taxab le  sa l -es  o f  $1 ,051,756.85  ($874,109.00  gas  sa lee ;

$28,989.00  d lese l  fue l  sa les ;  $81,503.13  repa l r  sa les ;  $5 ,259.62  tL re  sa les ;

$50,526.70  o lL r  € tc .  ga les ;  and $11,369.40  ba t te ry  sa les)  nere  compared to

reported taxable sales of $531,390.00, to arr lve at addlt lonal taxable salee

of $520,366.85. Appl lcat loo of the seven percent tax rate to addlt lonal

taxable sales produced the tax due of $36,425.69.

8. At the hearlng held hereln, petlttoner alleged that the lnfornetlon

recel.ved by the Audtt DLvlslon fron hls suppllers groesly overstated the number

of gallons of gasolloe and diesel fuel- he purchased durlng the audit perlod.

No credLble documentary or other evldence naa precrented by petltlooer to refute

any of the figurEe or procedures utl"llzed by the Audlt Divl"slon Ln determlning

addltlonal taxabLe sales.

CONCTUSIONS OF LAI^I

A. That sectlon 1138(a) of the Tax Law provldes that "lf a return wheo

flled ls lncorrect or lnsufflclent, the amount of tax due shal1 be deternlned

by the tax conmisslon fron such infornatlon ae may be avallable" and

authorlzes, where necessary, ao estimate of tax due tton the basis of external

tndicestt .

B. That secclon 1135(a) of the Tax Law provides that every persoo

requlred to collect tax shall keep records of every sale and all anounts pald,
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charged or due thereon and of the tax payable thereoo. Such records ehall

lnclude a true copy of each sales sllp, Lnvotce, recelpt or statement.

C. That petltLoner provlded lnadequate and lnconplete books and records

for purposee of verlfying taxable sa1es. AccordlngLy, the Audlt Dlvlslonts use

of thlrd party verlftcatlon of purchases and average se1L1ng prlces as a basle

for determlnlng petltlonerrs gasoll"ne aad dlesel fuel sales wee proper pursuant

to sect lon 1138(a) of the Tax Law.

' D. That the tesc perLod procedure adopted by the Audlt Dlvlslon to

compute repalr sales and the estlnated narkups utlllzed to conpute tlre salest

o11, etc. sales and battery sales were reasonabl-e under the circumstances

(Mqtter qE Licata v. Chu, 64 NY2d 873). tr'lhen a taxpayerrs recordkeeplng ls

fauLtyr exaetness is not requl.red of the examLnerrs audlt (Matter of Meyer v.

State Tax Commlssioo, 61 AD2d 223). Petltloner falLed to sustaln hls burden of

showLng that the rnethod of audlt or the amouot of tax assessed lras erroneous

(Matter of Surface Lioe Operators FraternaL Organlzatlon, Inc. v State Tax

CommLssion' 85 AD2d 858).

E. That the petit lon of ELlas Cabrera, d/bla Cabrerafs Gulf, ls dented

and the NotLce of Deterninatlon and Demand for Paynent of SaLes and Use Taxes

Due dated February 20, 1984 ts sustal"ned.

DATED: ALbany, New York

}fAR 1 1p8A
STATE TAX COMMISSION


