
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon
of

C Marchr Corporation

for Redetermination of a Deficiency or Revlsion
of a Determinatlon or Refund of Sal-es & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
Per iod  L2  /  L  I  8O-L1/30 /83 .

AFFIDAVIT OF I{AILING

State of New York :
s s .  3

County of Albany :

David Parchuck/Janet M. Snayr belng duJ-y sworn, deposes and says that
he/she ls an employee of the State Tax ComrnissLon, that he/she is over 18 years
of age, and that on the 31st day of August,  L987, he/she served the wlthln
notice of Declsion by certified mall upon C Marchr Corporatlon the petLtloner
ln the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rilrapper addressed as foLlows:

C Marchr Corporation
265 PIne Hol-l-ow Road
Oyster Bay, NY LI77L

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excLuslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee is the petltioner
herein and that the address set forth on sald wrapper ls the l-ast known address
of the pet l- t loner.

Sworn to before me thls
3Ls t  day  o f  August ,  1987.

to



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon
of

George PLevetes

for Redetermination of a Defl.clency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Period 3 /  L |  80-LL I  30 /  83.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of AJ-bany :

David Parchuck/Janet M. Snayr belng duJ-y sworn, deposes and says that
he/she is an empl-oyee of the State Tax Connisslorl, that he/she ls over 18 yearg
of age, and that on the 31st day of August,  L987, he/she served the within
nottce of Decislon by cert i f led mal l  upon George Plevetes the pet i t ioner in the
wlthln proceeding, by encl-osing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

George Plevetes
265 Pine llol-low Road i
Oyster Bay, NY LL77l

and by depositing same encl-osed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Serviee within the State of New York.

That deponent further says that the said addressee is the petltioner
herein and that the address set forth on said wrapper Ls the last known address
of the pet i t ioner.

Sworn to before me thls
31s t  day  o f  August ,  1987.



STATE OF NEW YORK

STATE TN( COMI{ISSION

In the Matter of the Pet l t ion
of

C Marchr Corporation

for RedeterminatLon of a Deflclency or Revision
of a Determination or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
P e r l o d  1 2 l  1 / 8 0 ' 1 1 / 3 0 / 8 3 .

John Thomas Roesch
611 Newbridge Road
East Meadow, NY 11554

AFFIDAVIT OF MAILING

Ln a postpal-d properly addressed wrapper in a
care and custody of the Unlted States PostaL
York.

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 years
of age, and that on the 31st day of August,  1987, he served the wlthin not lce
of Decision by certlfied mail upon John Thonas Roeschr the representatlve of
the petitioner ln the wlthln proceeding, bI encLoslng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

and by depositlng
post off ice under
Service wlthln the

That deponent
of the pet i t ioner
last known address

same enclosed
the exclusive

state of New

further says that the said addressee is the representatlve
herein and that the address set forth on said lrraPPer ls the

of the representat lve of the pet i t loner.

Sworn to before me thls
31s t  day  o f  August ,  1987.

to adminis
Tax Law s



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion
of

George Plevetes

for Redetermlnatlon of a Deflciency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
PerLod 3 /1 /80-11 |  30  I  83 ,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Conmlsslon, that he/she is over 18 years
of age, and that on the 31st day of August,  L987, he served the wlthln not ice
of Decision by certifled mail- upon John Thomas Roeschr the representative of
the petLttoner in the wLthln proceedlng, bI encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as folLows:

John Thomas Roesch
611 Newbridge Road
East Meadow, NY 11554

and by depositing same enclosed Ln a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the United States PostaL
Servlce within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitloner herein and that the address set forth on said wraPper is the
l-ast known address of the representative of the petltioner.

Sworn to before me thls
31s t  day  o f  Augus t ,  1987 .

t
t



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O K K  T 2 2 2 7

August 31, L987

C Marchr CorporatLon
265 Plne Hollow Road
Oyster Bay, NY LL77l

Gentlemen:

Please take notice of the Declslon of the State Tax Connission enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnLstrative Level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlelr an
adverse declsion by the State Tax Commlssion nay be instituted onl-y under
ArtLcle 78 of the Clvll Practlce Law and Rules, and must be co"'-enced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thls not ice.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Eval-uatlon Bureau
Assessment Revlew Unlt
Bulldlng //9, State Campus
Albany, New York 12227
Phone # (518) 453-4301

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauf s Representatlve

Pet,itioner I s Representatlve :
John Thouras Roesch
611 Newbrldge Road
East Meadow, NY 11554

c c :



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E I , T  Y O R K  L 2 2 2 7

August 31, L987

George Plevetes
265 PLne Ilollow Road
Oyster Bay, NY Ll77L

Dear Mr. Plevetes:

Please take notlce of the Decision of the State Tax Conrmlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedLng in court to revLew an
adverse decislon by the State Tax Conmisslon nay be lnstltuted only under
Article 78 of the Clvll- Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County, wtthln 4 months from the
date of thls not ice.

Inqulrles eoncerning the computatton of tax due or refund allowed 1n accordance
wlth thls declsLon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bullding /19, State Campus
Albany, New York 12227
Phone # (518) 453-430I

Very truly yours'

STATE TAx COMMISSION

Taxing Bureauts Representatlve

Pet,itionerr s Representattve :
John Thonas Roesch
511. Newbridge Road
East Meadow, NY 11554

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet. i t ion

o f

C },IARCIIR CORPORATION

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Artlcles 28 atd 29
of the Tax Law for the Period Decenber 1, 1980
through November 30, 1983.

DECISION

In the Matter of the Pet i t ion

o f

GEORGE PLEVETES

for Revision of a Determlnatlon or for Refund
of Sales and Use Taxes under Articl-es 28 and, 29
of the Tax Law for the Perlod December 1, 1980
through November 30, 1983.

Petitioner, C Marchr Corporatton, 265 Plne llolLow Road' Oyster Bay' New

York 11771, f i led a pet i t ion for revision of a determinat lon or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

December 1, 1980 through Novenber 30, 1983 (Ff le No. 547L6).

Pet i t ioner,  George PJ-evetes, 265 Pine Hol low Road, Oyster Bay, New York

LL77L, filed a petltion for revislon of a determination or for refund of sales

and use taxes under ArtlcLes 28 and 29 of the Tax Law for the period

December 1.,  1980 through November 30, 1983 (f i l -e No. 54717).

A consolldated hearlng was held before Allen Caplowal-th, Ilearing Offlcer,

at the offlces of the State Tax Corrnnlssion, Two l,Iorl-d Trade Center, New York,

New York, on May 7, L987 at 1:15 P.M., wlth al i -  br iefs to be subnit ted by

June 25, 1987. Petitloners appeared by John Thonas Roesch, Esq. The Audlt



Division appeared

counse l ) .

by John P.

-2-

Dugan, Esq. (Mlchael B. Infant lno, Esq.,  of

ISSUE

Whether the audit method and the adJustments resulting therefrom were

ProPer .

FINDINGS OF FACT

1. On November 23, 1983, the Audlt Dlvislonrs Central Offlce Audtt Bureau

received notification of the bul-k sal-e of the furniture, fixtures, eguipment

and suppl-ies of C Marchr Corporatlon (ttthe sellerrr) to George Plevetes (rtthe

purchaser").  Such not l f lcat ion reported the type of business as a stat ionery

store and the scheduled date of sale as November 10, 1983. The selLlng pr lce

of the assets sold was reported thereon as fol lows:

Furniture, fixtures, equipnent and supplies
Merchandise lnventory for sale
Goodwlll and other assets, if any

Total Selllng Prlce

$  2 ,500 .00
l5  ,000 .00
45 ,000 .00

$62 ,500 .00

The information reported on the aforesaid notification was provlded by one

Ralph Marchionna, the olrner of C Marchr Corporation prior to the bulk sale at

lssue hereln. Sales tax of $206.25 on the bulk sale of C Marchr Corporat lon

was paid at the tlme said notificatlon was submitted.

2. On December 2, 1983, the Audlt  Dlvis lon issued a Not lce of Clain to

Purchaser to Mr. Plevetes (the purchaser) at hls home address, lndicating his

possible l-labl1ity for unpald sales tax, as a "bu1k salett purchaser. On the

same date, a similar notlce of claln was aLso served on the escrow agent in the

transactl-on, one John Thomas Roesch, Esq.

3. On December 19, 1983, a Bulk Sale Quest ionnalre was sent to the

sel-ler. Said questlonnaire was neither answered nor returned to the Audit

Divls ion.
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4. 0n April- 6, L984, (subsequent to the issuance of the assessments noted

ln Flndlng of Fact "6tt, j!$g) a Bulk Sale Questl-onnaire was sent to John

Thomas Roesch, Esq. on behalf of the sel-l-er and purchaser. This questionnaire

was neither ansnered nor returned to the Audit Dlvislon.

5. In J- ight of  the sel lerrs fal lure to complete and return the BuLk Sale

Questionnalre, the Audit Dlvislon reviewed the sellerts sales tax returns as

f l led, which returns indicated seLler reported between 33.6 percent and 39

percent of l ts gross sales as taxable sal-es. By contrast,  Audlt  Divlelon

experience indicated 68 percent as the nean taxabLe ratio (taxable sales to

gross sales) for stat ionery stores in New York. More speclf lcal ly '  the

aforesaLd mean taxable ratio was based on the resul-ts of 37 separate flel-d

audLts of stat ionery stores.

6. On February 2L, 1984r the Audlt  Divis ion lssued a separate Not lce of

Determination and Demand for Payment of Sales and Use Taxes Due to the seller

and the purchaser (pet i t loners herein).  Each not ice assessed additLonal sales

tax  o f  $31239.70 ,  p lus  pena l ty  and in te res t  o f  $L ,274.29 ,  fo r  a  to ta l -  due o f

$41513.99 ,  fo r  the  per iod  Decenber  1 ,  1981 th rough November  30 ,  1983.

7. The tax assessed on the notices of determination was determined by

nul-tlplylng the sellerrs reported gross saLes by 58 percent, computing tax due

on such amount and, thereafter, all-owing credlt for tax previously paid or

assessed.

8. The perfected petitlons of the purchaser and seller each allege only

that the Department of Taxatlon and Finance made the followlng errori

ttArbltrarLly assessed Sales and Use Taxes when there rdere none due.tt

9.  Mr. Marchionna (sel lerts owner) test i f led that the sel ler was not a

statlonery store. He asserted that seller operated basical-ly a newsstand and
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tobacco shop, which additional-J-y sold greeting cards and boxed candy. To

support such assertionsr the seLler submit,ted cash disbursements computer

pr intouts for the periods January 1, 1981 through June 30, 1981 and January 1,

1983 through June 30, 1983. Revlew of the prlntouts appears to show that the

sellers nerchandise purchases rilere nainl-y of newspapers, tobacco products,

candy and greetlng cards. Ilowever, no supporting source documents, such as

LnvoLces or cancelled checks rrere submitted at the hearing.

10. A comparlson of the sel lerts gross sales, per the Audlt  Dlvls lonts

Sales Tax Master Fi le Transcript ,  to the purchases, per the seLlerts cagh

di-sbursements computer printout submitted, reveals that the sellerrs reported

purchases were nearly as large ln do11ar amount as lts reported sales.

11. Subsequent to the bulk sale, an audlt of the purchaser was conducted

for the perlod September 1, 1983 through February 28, L987. Such audlt, which

was based on a three month test for September, October and November 1986,

resulted ln acceptance of purchaserrs sales tax returns as f l l -ed. The type of

business operated by purchaser was reported as |tstatlonerytt and the prlnclpal

product, as reported on the Sales Tax Audit Report Informatlon Sheet' was

clgarettes, magazines and nehrspapers. The audit  indLcated that 70.94 percent

of the purchases durlng the audlt period were of items not subject to tax when

so ld .

CONCLUSIONS OF LAW

A. That Tax Law $ 1141(c) provides, Ln part ,  that a bul-k saLe purchaser

must notify the Tax Cormisslon of such bulk sal-e at least ten days !g!g to

taklng possession or paying therefor.  I f  the purchaser fal ls to so not l fy the

Tax Comission, he will be personglly llable for any sales taxes determlned to

be due from the seller to the extent of the amount of the purchase price or
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falr market value of the assets purchased, whichever is higher. Sectlon

1141(c) provides that wl- thin 90 days of recelpt of  not ice fron the purchaser,

the Tax CommissLon shal-l notify the purchaser, transferee or assignee of the

total amount of tax claimed to be due from the seller, transferor or asslgnor.

It is, ln sum, the purchaserts duty to see that the purchase funds are held ln

escrohr untiL eLther the Tax Cormisslon reLeases the purchaser of liabiltty for

taxes due or until the noted 90 day perLod passes without presentatlon of a

clain for taxes due and owing by the seller. Untll such time as either of

these events occurs, the purchaser, transferee or asslgnee remalns personally

l iab le  as  no ted  (Tax  Law S 1141tc l ) .

B. That lnasmuch as nottfication of the subject bulk sale was not made

within the t lme frame set forth in sect ion 1141(c),  the Audit  Dlvls lon was

entitled to assess the petitioner purchaser as personally responslble for any

taxes assessed agalnst the seller. The assessment agalnst the purchaser herein

was lssued wtthin the requisite 90 day period after notice of the bulk sal-e was

recelved (see Flndings of Fact trlrt and rr6rf ) r and hence remalns valid unless

petitloners prove error ln elther the cholce of nethod used in arrlvlng at the

assessments or ln the calculations made thereunder.

C. That Tax Law $ 1138(a) provides, Ln part ,  that l f  a return requLred to

be flled ls incorrect or lnsufficient, the Tax Conmlssion shall- deternine the

amount of tax due on the basis of such informatLon as may be avall-able. Thls

sectLon further provldes that lf necessary the tax may be estlmated on the

basls of external lndlces.

D. That it l-s well settl-ed that where a taxpayer does not naintain and/or

make available such lnformation and records, includlng source documents' as

wlL1 allor{ the establlshnent of an audlt trall and enabLe verlflcatlon of the
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accuracy of returns flled, the Audit Dlvlslon may resort to lndlrect audlt

methodologies 1n carrying out its audlt function. In determinlng the amount of

a sales tax assessment,, 1t is the duty of the Audit Divislon to select a method

' ' r e a s o n a b J - y c a 1 c u 1 a t e d t o r e f ] . e c t t h e t a x e s d , ' " ' ' ( ,

NY2d 196, 206; Matter of  Meyer v.  State Comn., 61 AD2d 223' 227, lv.  denled 44

NYzd 645). In turn, when the Audlt Divlslon employs such a method' it becomes

lncumbent upon the petitloner to estabLish error (Matter of Meyer v. State

Tax Conmn., .W,).

E. That receipts from all sales of tangible personal property are preeumed

to be subject to tax untiL the contrary is establ-lshed, and the burden of

provlng that any recelpts are not subject to tax rests wl-th the person requlred

to col lect tax or the customer (Tax Law S 1132[c]) .  Furthermore'  every Peraon

required to col-l-ect tax is under a duty to keep adequate records pertainlng

thereto and to make such records avail-able for examlnation by the Audit Dlvlsl-on

(Tax  Law S 1135) .

F. That in view of pet l t ioner sel lerrs faiLure to supply informatlon as

requested by the Audlt Dlvislon on the Bulk Sal-e Questionnalre, the Audlt

Divlsion was entLtLed to resort to avallable infornation, lncluding external

Lndices, in determlning the correctness of the returns filed.

G. That given the information available, the Audlt Divlslonrs calculation

and lssuance of the assesaments at issue, based on disall-or{rance of a percentage

of clalned nontaxable sales thus serving to lncrease taxabl-e sales, (but not

servlng to increase pet i t lonerts reported total  sales) I tas reasonable. In

turn, petitioners have not adduced such evldence as would ltarrant reductlon or

abatement thereof. It is noted that the subsequent audit of the purchaser does

not establlsh that the merchandlse sold by the purchaser rras of the same klnd,



and ln the same taxabLe versus

se11er .

- 7 -

nontaxable proportlons, as that soLd by the

H. That

hereby denied

and use taxes

sustained.

the

and

due,

petitions of C Marchr Corporation and George Plevetes are

the notices of determinatlon and demands for payment of sales

issued to each pet i t ioners on February 21'  1984' are

DATED: Albany, New York STATE TAX COMMISSION

PRESIDENTAUo 3 1 1987


