
STATE OF NEW YORK

STATE TN( COMMISSION

In the l{atter of the Petitton
of

Edward Byrne
dlb/a Byrne Matntenance Co.

for Redetermlnation of a DeficLency or Revlsion
of a Deternlnatl.on ot Refund of SaLes & Use Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
P e r i o d  9  |  L l S l  

-  -  8 1 3 1 1 8 4 .

That deponent further says
hereln and that the address set
of the petLt ioner.

Sworn to before ne thls
6 th  day  o f  Apr lL ,  1987.

AFFIDAVIT OF }IAILING

that the sald addre€rsee ls the Petlcioner
forth on sald lrrapper ls the last knoltn addreee

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/ghe ls an employee of the state Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 6th day of Aprll, 1987, he/she served the wlthln notlce
of declslon by certlfled maLl upon Edward Byrne, d/bla Byrne ltaincenance Co.
the petlttoner ln the wlthln proceedlng, blr encloslng a true copy thereof ln a
seeurel-y sealed postpald rrrapper addressed as follows:

Edward Byrne
dlbla Byrne MaLntenance Co.
249 Shertdan Boulevard
Inwood, New York LI696

and by deposltlng s€ute enclosed Ln a postpeid properly addressed rrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

Authorlzed to adolnlster oaths
pursuant to Tax Law sectLon L74

to adolnlster oaths



STATE OF NEId YORK

STATE TN( COMMISSION

In the Matter of the PetLtlon
o f

Edward Byrne
d/b/a Byrne Maintenance Co.

for RedeternLnatLon of a Deflclency or Revislon
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
P e r l o d  9 l t l 9 I  -  8 l 3 L / 8 4 .

AFFIDAVIT OF MAILING

State of New York :
s 'S .  :

County of ALbany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the Stat,e Tax Connlsslon, that he/she ls over 18 years
of age, and that on the 6th day of Aprtl, 1987, he served the wlthln notlce of
decision by certifled natl upon Robert PaLonbor the representatlve of the
petitloner ln the wlthin proceedlng, b)r encloslng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Robert Palombo
P & P B u s i n e s s S e r v t c e s
560 Broad I IolLow Rd.,  Suite 307
Melv l l le ,  NY IL747

and by deposltlng s€rme encl-osed in a postpald properl-y addressed wrapper ln a
post offlce under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representative
of the petttloner hereln and that the address set forth on gatd lrapper ls the
last known address of the representatLve of the petl.tloner.

Sworn to before me thls
6 th  day  o f  Apr l l ,  1987.

ntster oaths
pursuant to Tax Law sectlon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr l1 6,  1987

Edward Byrne
dlbla Byrne l{alntenance Co.
249 Sherldan Boulevard
Inwood, New York LL696

Dear Mr. Byrne:

Please take notlce of the declslon of the Stace Tax Connlssl.on enclosed
herewlth.

You have now exhausted your rtght of revlew ac the admlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng tn court to review an
adverse decislon by the State Tax Co "rlsslon may be lnstttuted only under
Artlcle 78 of the Cl.vll PractLce Law and Rulesr aDd must be conmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls not lce.

Inqulrles concernLng the computatton of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatl.on and Flnance
Audit Evaluation Bureau
Assessuent Revlew Unlt
Bulldlng #9, State Campus
Atbany, New York 12227
Phone # (518) 457-2086

Very truLy yours,

STATE TAx COMMISSION

cc: Taxlng Bureaurs Representative

Petltloner t s Representatlve :
Robert Palombo
P & P B u s l n e s s S e r v l c e s
560 Broad HoLlow Rd.,  Suite 3O7
Melvl l le,  NY 11747



STATE OF NEI^I YORK

STATE TN( COMMISSION

In the Matter of the PetltLon

of

EDI4IARD BYRNE
DIB/A BYRNE }{AINTENANCE CO.

for RevLslon of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod Septenber 1.,
1981 through August 31, 1984.

Whether recelpts from the

a servlce contract were subject

1.  0n Apr l l  3 ,  1985,  rhe

Byrne d/b/a Byrne Malntenance

Paynent of Sales and Use Taxes

DECISION

sal-e of services performed under the terms of

to sales tax.

FINDINGS OF FACT

Audlt DivisLon lssued to petlcioner, Edward

Co., a Notlce of Determlnatlon and Deuand for

Due for the perlod Septenber 1, 1981 through

Petit,ioner, Edward Byrne d/b/a Byrne Malntenance Co., 249 Sherldan

Boulevard, Inwood, New York 1L696, flLed a petltion for revlslon of a

det,ermlnation or for refund of sales and use taxes under Arttcles 28 and 29

of the Tax Law for the perlod September 1, 1981 through August 31., 1984 (Flle

N o .  6 2 1 9 5 ) .

A hearing was held before Jean Corigliano, Hearlng Offlcer, at the

offlces of the State Tax Conmlsslon, Two World Trade Centerr New York, New

York ,  on  oc tobet  29 ,1986 a t  l :15  P.M. ,  w l th  a lL  b r ie fs  ro  be  subrn l t ted  by

February 5, L987. Petltloner appeared by Robert Palombo. The Audlt Dlvlslon

appeared by John P. Dugan, Esq. (Mlchael B. Infant ino, Esq.,  of  counsel) .

ISSUE
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August 31, 1984, assert ing taxes due tn the amount of $12,935.85 plus mlnlmum

ln teres t .

2.  On Decenber 4, 1984, petLt loner executed a

of llnltatlon for assessment of sales and use taxes

the Tax Law for the taxable period December 1, 1980

December  20 ,  1985.

3. On the basis of certaln documents subml-tted

subsequent to the lssuance of the notlce, the amount

(c) conductlng proper testing and malntenance of:
generator and transfer switching equlpmentr the
system, the standby system, fire extingulshers,
equlpment and the elevator systems;

(d) preparing reports regardLng any deficlencies in
rout inely lnspected and tested;

r e d u c e d  t o  $ 1 I , 5 7 6 . 6 7 .

4. The remalning tax llablllty resuLts from the Audit Divlslonrs

determlnation that sales receipts arising out of a servLce agreement between

petltloner and llaven Manor Nursing llome ('rHaven Manortt) for a perlod of three

years comrnencLng September 14, 1982 were subject co sales tax. Pet l t loner

consldered the services performed under the t,erms of thls agreement to be

excluded frorn the lmpositlon of sales tax.

5. Petitloner lnstalls and ualntalns air conditlonLng and refrigeratLon

unlts. Under the terms of the servlce agreeuent at lssue, petltloner was to

perform certain services for Haven Manor including:

(a) Malntalnlng on hls own payrolL a malntenance service staff
of two persons who would work full tlme at Manor Ilaven under
the control  and supervlslon of pet l t ioner;

(b) rout lnel-y inspect ing: the physical  plant,  f i re detect lon
and preventlon systems, boiler equlpnent and the range hood
system;

consent extendlng the perLod

under ArtLcles 28 and 29 of

through August 31'  1982 to

to the Audlt Divlslon

of tax asserted has been

the euergency
fire alaru
bo1ler

the systens
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(e) providing ongoing preventive malntenance of all alr
condLtioning and refrigeration untts to Lncludes sprlng
startup, a check of refrlgerant and oil on all unlts and
normal lubrlcatLon and maintenance of all motors and other
moving parts;

(f) providing other speclal services to include the cleaning or
replacement of fllters twlce a year and the cleanlng of
evaporator and condenslng colLs when necessary.

6. Pet i t lonerrs empl-oyees performed those tasks not assoclated with the

air condltlonlng and refrigeration units, such as dally testLng of the fire

alarm system. They dld not perforn naJor repalrs on any equipnent, but they

were responslble for contactlng other servlce repalr contractors lrhen such

repairs were needed. Although petltloner asserted that these employees also

perforned such tasks as cleaning floors and dustLng, there is nothing ln the

service agreement to indicate thac petitloner was responsible for such chores.

Petitioner personaLLy performed the tasks necessary for the ongoing preventtve

maintenance of the refrl-geratl.on and air conditlonlng unlts.

7. Petiti.oner bllled Manor Haven one monthly sum for all servlces performed

under the terms of the service agreement. tr{hen the air condltioning or

refrlgeration units required repairs or services beyond those provlded for in

the agreement, petltloner provlded such servlces and bll1ed Manor llaven

separately.  Pet l t loner col- lected sales taxeg on these repalrs and servlces.

8. Pet i t loner asserted that the tasks performed by hts employees were

malntenance servlces excluded fron the inposltion of saLes tax by sectlon

1105(c)(5) of the Tax Law; however,  pet i t loner conceded that the sales tax does

aPply to that portlon of the contract lnvolvlng the malntenance services

perforned by hln. Two air condltlonlng and refrlgeratlon nalntenance contracts

between petLtloner and Manor llaven were lntroduced to establlsh the relatlve
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value of that portion of the servlce agreement which lnvolved the same tasks ae

those performed under the contracts.

CONCLUSIONS OF LAI,I

A. That sect lon 1105(c)(5) of the Tax Law lmposes a sales tax upon the

recelpts from the sale of the servlce of "ln]alntalning, servl-clng or tepairtng

real property, property or landtt, but excludes from the lmposltlon of the tax

'rlnterlor cLeanlng and nalntenance servlces performed on a regular contractual

bas ls . fo r  a  te rm o f  no t  less  than th l r ty  daysr t  (Tax  Law $  1105tc l t5 l ) .

B. That by regulation, the State Tax Conmlsslon has llntted the excluslon

to rrordlnary 
JanLtorlal servlces such as dustlng, cleanlng and waxlng of the

walls and fl-oors of a bulldlng, olllng of door hlnges, replactng llght bulbs,

and slmpLe repatrs such as repLacement of washers" (20 NYCRR 527.7[c] t3l l lv l ) .

The tasks performed by petitloner (both personally and through hls enployees)

do not come withLn the scope of the excl-uslon. Thus, all sales receipts arlslng

under the servlce agreement are subject to sales tax,

C. That by agreement of the Audlt Divlslon, the sales and use tax llabllity

asser ted  aga ins t  pe t i t loner  l s  reduced to  $11,576.67 .

D. That the petit,l-on of Edward Byrne dlbla Byrne Maintenance Co. ls granted

to the extent indlcated in Concluslon of Law "C'r; that the Notlce of Deterninatlon

and Demand for Paynent of Sales and Use Taxes Due issued on Aprl1 3, 1985 wltl be

nodifled accordingly; and that ln all other respects, the petltlon ls denled.

DATED: Albany, New York STATE TN( COMMISSION

APR 0 6 1987
PRESIDENT


