
STATg

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Pet l t lon
o f

Brownts Heat ServLce, Inc.

for Redetermlnation of a Deficlency or Revision
of a Determlnatlon or Refund of Sal-es & Use Ta:r
under Article(s) 28 & 29 of the Tax Law for the
P e r l o d  L 2 / L 1 7 9  -  2 / 2 8 / 8 3 .

AFF'IDAVIT OF }'AILING

State of New York :
s s .  3

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conml-ssion, that he/she is over 18 years

of ager and that on the lst day of July, L987, he/she served the withln notlce
of DeclsLon by certlfied mail- upon Brownrs Heat Servlce, Inc. the Petltloner in
the wlthin proceeding, by encloslng a true copy thereof in a securely seal-ed
postpaid wrapper addressed as fol lows:

Brownrs Heat Servlce, Inc.
545 Greenwlch St.
Hempstead, NY 11550

and by depositlng same enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petltioner
herein and that the address set forth on sald wrapper Ls the last knovm addrese
of the pet i t ioner.

Sworn to before me thls
lst  day of JuIy,  L987.

to adninister oat

Pursuant to Tax Law sect lon 174



STATE OF NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petl.tion
o f

Brownfs Heat Service, Inc.

for Redetermlnation of a Deficiency or Revision
of a Determination or Refund of SaLes & Use Tar
under Article(s) 28 & 29 of the Tax Law for the
P e r i o d  L Z I I / 7 9  -  2 1 2 8 1 8 3 .

and by depositing
post off ice under
Service wlthin the

That deponent
of the pet i t ioner
last known address

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snaye belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Commission, that he/ehe ls over 18 yearg
of age, and that on the lst  day of July,  1987, he served the wLthln not ice of
Decision by cert l f led nai l  upon Joel S. Zul ler,  the representatLve of the
petltioner ln the wlthln proceedlng, bI encloslng a true copy thereof in a
securely seaLed postpaid wrapper addressed as follows:

Joel-  S. Zul ler
1546 East  31s t  S t ree t
Brooklyn, NY I I234

same enclosed in a postpald properly addressed wrapper ln a
the exclusive care and custody of the United States Postal

State of New York.

further says that the sald addressee ls the rePresentative
hereln and that the address set forth on sald ItraPper ls the

of the representat ive of the pet i t loner.

$worn to before me this
Is t  day  o f  Ju1y ,  1987.

to admin
Tax Law

ster oat
pursuant to sec t ion  I /4



S T A T E  O F  N E I ^ I  Y O  R K
S T A T E  T A X  C O M I T I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

July 1, L987

Brownrs lleat Servlce, Inc.
545 Greenwlch St.
i lenpstead, NY 11550

Gentlemen:

Please take notlce of the DeclsLon of che State Tax Connlssloa enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlntstrative l-evel.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse declsion by the State Tax Conmlsslon nay be lnstltuted only under
ArtlcLe 78 of the Clvll Practlce Law and Rules, and must be commenced ln the
Supreme Court, of the State of New York, Albany Countlr nlthln 4 nonths fron the
date of thls not ice.

Inquirles concerntng the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COTYMISSION

cc: Taxing Bureaurs Representatlve

Petltioner I s Representative :
Joel S. Zul ler
1546 East  31s t  S t ree t
Brooklyn, NY 11234



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

BROI{NIS HEAT SERVICE, INC.

for Revlslon of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Perlod Decenber 1,
1979 through Februaty 28, 1983.

DECISION

Petltloner, Brownrs Ileat Servlce, Inc., 545 Greenwlch Street, Ilempgtead'

New York 11550, flled a petltlon for revlslon of a determlnatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

December 1, 1979 through Februaty 28, 1983 (Fl le No. 5L743).

A hearlng was held before Arthur Johnson, tlearlng Offlcer, at the offlces

of the State Tax Conrrnlsglon, Two lforld Trade Center, New York' New York' on

December 2, 1986 at 1:15 P.M. Pet l t l .oner appeared by Joel S. Zul ler '  C.P.A.

The Audlt DLvlslon appeared by John P. Dugan, Esq. (Gary Palmer, Esq., of counsel).

ISSUE

Whether the Audlt Dlvlsion properly deterolned addltlonal saleg taxes due

frou petLttoner for the perlod.December 1, 1979 through Februaty 28,1983.

FINDINGS OF FACT

1. Pet l t loner,  Brownrs Heac Servlce, Ine.,  r tas an electr lcal  contractor.

2. 0n Septembet 20, 1983, the Audlt Divlslon lssued a Nottce of

Deterulnatlon and Demand for Paynent of Sales and Use Taxes Due agalnst

petltloner coverlng the perlod December l, 1979 through Februaty 28, 1983 for

taxes due of $16,654.65, plus penalty and lnterest of  $8'062.42, fot  a total

o t  $ 2 4  , 7 I 7  . 0 7  .
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3. By letter dated December 10, L982, the Central Sales Tax Sectlon of

the Audlt Dlvlslon advlsed petltloner that lts sales tax returns were belng

revlewed and enclosed two forms, ttAnalysls of Non-Taxable Salestt and ttBuslnees

Sunmary Sheet", to be conpleted and returned ln order to asslst ln the revlew.

4. In response to the Audit Dlvlslonrs request, petltloner subnltted

saLes and purchase lnfornatlon for perlods ended May 31, 1980, November 30'

1980, February 28, 1981, l [ay 31, 1981, August 31, 1981 and November 30, 1981.

Addltlonally, petltloner furnlshed gross sales and cost of goods sold reported

on Federal income tax returns for the flscal years endLng March 31, 1981 and

March 31, L982. A revlew of the lnfornatlon dlsclosed that petltioner nas

llable for addltlonal taxes of $16,654.65. The Audlt DLvlslon deternlned that

petltloner pald sales tax go lts suppllers on all materlals purchased for use

ln lts constructlon business and then claLned a credlt for the same anount on

sales tax returns flleil. The Audlt Dlvlslon dlsallolred the credits cLalued on

the returns and held petitloner llable for tax on the materlal used ln capltal

lmprovement work for all customers except exempt organlzatlons.

5. Petltloner protested the resuLts of the desk aucllt and the Audlt

Dlvlslon held a conference on November 17, 1983. Addltlonal books and records

were reviewed whlch revealed that the tax pald by petltLoner on materlal

purchases of $452,733.23 fot the audit  per lod amounted to $29,268.20 ae

compared to credlts clalued for the same perlod of $32,581.00. Because of

thls dlscrepancy the Audlt Dlvlslon conducted a fleld audlt of petltlonertg

books and records.

6. PetltLoner nalntalned adequate and complete books and records. In

lleu of an exauinatlon of all books and records, petltloner executed an trAudit

Method Electlonrr form whereln lt agreed to a test perlod audlt oethod. On
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audlt, the Audlt Dlvtslon reconclled gross sales frou the books and records

wlth the sales tax returns flled. It was also verlfled that petltloner pald

sales tax to its suppllers on purchases of materials. The Audlt Divlslon

analyzed petltlonerts sales ln detalL for the perlod December 1, 1979 through

May 3L, 1980 and determlned taxabLe sales of $107,467.55 ($80'923.00 - repalr

and labor and $26,544.50 - cost of materlals used ln capttal lmprovenents

perforned for custoners other than exempt otganLzatlons).1 The audlted taxabLe

sales were 96.46 percent of reported taxable sales for the same perlod. Thls

percentage rilas applled to reported taxabl-e sales for the audit period whlch

resulted ln total  taxabLe sales of $441 ,567.76 and tax due thereon of $32,294.90.

Frou the analysLs of sales, the Audlt Dlvlslon found that the cost of materlals

used ln repalrs and capltal tuprovements work for exempt organlzatlons amounted

to $25,585.54 for the perlod December 1, 1979 through I ' lay 31'  1980 or 23.90

percent of audited taxable sales deterulned for sald period. Based on thls

percentage, the Audlt Dlvislon computed a credlt due on uaterLals of

$7,479.49. The net result of the foregolng audlt procedure€, ltas a deflcleucy

of  $23,815.41 .  The tax  pa lc l  w l th  sa tes  tax  re tu rns  f l1ed  o f  $5 ,855.79  was

deducted, leavlng a balance due of $17,959.62.

7. The tax due for each quarterly perloil was coupared wlth the tax

assessed on the notlce of determlnatlon referred to ln Flndlng of Fact rr2"

whlch resulted ln a revlsed l labl l l ty of  $15,768.79. On Septenber 20, 1984'

the AuilLt Dtvlslon lssued a Notlce of Assessment Revlew whlch revlsed the tax

due on the not lce dated September 20, 1983 to $14'713.51. On June 20, 1984

the Aucllt Dtvlslon lssued a Notlce of Determlnatlon and Demand for Payuent of

Petltloner erroneously reported the cost of traterlals as taxable sales
on sales tax returns flled.
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Sales and Use Taxes Due for the perlods en<llng May 31, 1981, August 31, 1981 and

August 31, 1982 anount lng to $1,055.28'  pLus penalty and lnterest.

8. Petltloner dld not show sales tax separately on the lnvolce lssued

to the custoner for capltal luproveoent Jobs. The sales tax dld epPear

separately on work orders whlch nere merely lnternal records used by

petitioner for accountLng purposes.

9. Petltloner took the posltlon that the Audlt Dlvlslon ls col'lectlng

the saLes tax tnice on the saue materlaLs unless the credlts clalmed on the

sales tax returns are allowed.

10. Petltloner Ln good faith attenpted to pay the actuaL tax ltablllty

when preparlng sales tax returns.

CONCLUSIONS OF LAW

A. That the Audtt DLvislon properly determlned petltlonerrs tax

Llablllty Ln accordance with the provlslons of sectlon 1138(a) of the Tax

Law. Ilowever, slnce petltloner dld not collect sales tax from customers on

naterlals used ln the performance of capltal inprovement work, the Audlt

Dlvlsion overstated taxable sales to the extent that lt lncluded $26,544.50

ln materlal purchas,es as taxable sales ln the analysls of the perlod

Deceuber 1, 1979 through May 31, 1980. The audlted taxable sales shal l  be

adjusted to 72.63 percent of reported taxable sales and the percentage of

credlt due on materlals adjusted to 31 .74 percent of audlted taxable sales.

Petltioner lras requlred to collect tax on repaLrs from nonexeopt custotrers

(labor and matertal); pay saLes tax on all naterlals at the tlne of purchase;

and is entltled to a credlt on that portlon of the uaterlals used ln repal.rs

and in capltal Lnprovement work for exempt otgallzatlons. Petltloner ls not
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encltled to any credlt for materlaLs used ln capltal- lnprovement work for

other customers.

B. That the penalty ls cancelLed and tnterest shal1 be reduced to the

mlnlmum amount prescr lbed by law (Tax law S 1145[a][1] t1111; 20 NYCRR 536.5tb1).

C. That the petlclon of Brownts lleat Servlce, Inc. ls granted to the

extent lndlcated ln Concluslons of Law "A'r and "8"; the Audlt Dlvlslon ls

hereby dlrected to nodlfy the notlces of deterolnatlon and demands for paynent

of sales and use taxes due tssued Septenbet 20, 1983 (as revlsed on Septenbet 20,

1984 and June 20, 1984; and that, except as so granted, the petltton ls ln all

other respects denied.

DATED: Albany, New York STATE TAX COMI.fiSSION

JUL t, I 1997
PRESIDENT


