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STATE OF NEId YORK

STATE TN( COMMISSION

In the Matter of the Pet i t lon :
o f

Bronx Fordhan Servlce Stat lon, Inc. :
and John lll lbert,

as Off icer of Bronx Fordhan ServLce Stat ion, Inc.

for Redeternlnation of a DefLclency or Revlslon :
of a Deternlnation or Refund of Sal-es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law :
f o r  t h e  P e r t o d  L 2 l I l 7 9 - L L / 3 0 1 8 L .

AFFIDAVIT OF MAITING

St,ate of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlssion, that he/she ls over 18 years
of age, and that on the 24th day of February, L987, he/she served the withln
not lce of declsion by cert i f ied nal l  upon Bronx Fordhan Servlce Stat l .on'
Inc.r  and John l lL lbertr  as Off lcer of Bronx Fordham Service Stat ion, Inc. the
pet l t loner ln the wlthin proceeding, by encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as fol lows:

Bronx Fordham Service Stat ion, Inc.
and John lll lbert,
as Off icer of Bronx Fordhan Servlce Stat ion, Inc.
31 Val-ley View Dr.
Elnsford, ti[Y 10523

and by deposlting same enclosed in a postpald properLy addressed wrapper ln a
post offiee under the exclustve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sai.d addressee ls the petltioner
hereln and that the address set forth on saLd wrapper is the last knomr address
of  the  pe t l t loner .

before me this
of February, L987.

adnlnlster oaths
pursuant to Tax Law sectlon L74



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon :
o f

Bronx Fordhan Service Stat ion, Inc. :
and John lll l-bert,

as Off icer of Bronx Fordhau Servtce Stat ion, Inc.

for RedeterminatLon of a Deficlency or Revislon :
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 e 29 of the Tax Law :
fo r  the  Per iod  l2 l I l79-L1 /30 /81 .

AFFIDAVIT OF }4AILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Conmlsslon, that he/she le over 18 years
of age, and that on the 24th day of February, L987, he served the rtlthln notlce
of decislon by certifled nall upon Michael llorn, the representatlve of the
petltloner ln the wlthln proceedlng, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Mlchael llorn
P . O .  B o x  2 1 2 9
Monroe, NY 10950

and by deposLtlng sa&e enclosed ln a postpaid properly addressed wrapper ln a
post off ice under the exclusive care and custody of the Unlted States Postal
Servlee wlthln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner herein and that the address set forth on sald \trapper Ls the
last known address of the representative of the petltloner.

Sworn to before ne thls
24th day of February, 1987.

pursuant to Tax Law sectLon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

February 24, L987

Bronx Fordhan Service Station, Inc.
and John lll lbert, as 0fflcer of
Bronx Fordhan Service Statton, Inc.
31 Val-ley Vlew Dr.
Elmsford, NY L0523

Gentlemen:

Please take noclce of the deciston of the State Tax Comisslon enclosed
herewlth.

You have now exhausted your right of review at the admLnistratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declslon by the State Tax Couml.ssion may be instltuted only under
ArtlcLe 78 of the Clvil Practlce Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths frou the
date of thls not lce.

Inqulries concerning the computatlon of tax due or refund all-owed Ln accordance
wlth thls decislon may be addressed to:

NYS Dept. TaxatLon and Flnance
Audit Evaluatlon Bureau
Assesgment Revlew Unlt
Bulldlng #9, State Campus
Albanyr New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMI{ISSION

cc: Taxlng Bureaurs Representat lve

Petl t loner t  s Representat lve :
Mlchael llorn
P.O. Box 2129
Monroe, NY 10950



STATE OF NEW YORK

STATE TAX COMMISSION

In the MattEr of the Petttions

of

BRoNX FoRDLAM SERVICE STATIoN, INC.
and J0HN HILBERT, AS OFFICER 0F

BRONX FoRDTIAM SERVICE STATION, INC.

for Revtslon of Deternlnations or for Refunds
of Salee and Use Taxes under ArtLcles 28 and 29
of the Tax Law for the Perlod December 1, L979
through Noveuber 30, 1981.

DECISION

Petltloners, Bronx Fordhan Servlce Statlon, Inc. and John Etlbert' a{t

presldent of Bronx Fordhan ServLce Statlon, Inc., 31 Valley Vlew Drtve, Elneford'

NEw York 10523, flled petitlons for revtslon of deternLnatloos or for rEfuods

of eales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

December 1, 1979 through Noveuber 30, 1981 (F11e Nos. 44232 and 49850).

A heartng was held before Arthur Bray, Hearlng Officer, at the offtceg of

the State Tax Coomlssloa, Bulldtng #9, W. A. Harrtnan State Offlee Campus,

Albany, New York, ol l .NIay 27, 1986 at l :15 P.M., lr t th al l  brlefs and addtt lonal

documents to be eubnttted by October 16, 1986. Petl.tloners appeared by t{lchael

Horn, C.P.A. The Audlt Dlvlsl.on appeared by John P. Dugan, Eeq. (MlchaeL B.

Infant lno '  Esq. ,  o f  counsel ) .

ISSUE

Whether the penalttee and tnterest ln excess of the statutory mtnluuo

ehould be watved.

FINDINGS OF FACT

1. On Decembet 2O,

and Demand for Paynent of

1982, the Audlt

Sates and Use

Dlvtslon

Taxes Due

lggued a Nottce of Deteroloatloo

to petltloner Bronx Fordhan
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Servlce Statlon, Inc. The notlce assessed sales and use taxes for the period

endlng November 30, 1979 ln the amount of $10,856.00, plus penalty of $2,7L4.00

and lnterest of  $4,072.95, for a total  amount due of $L7,642.95. 0n the aane

date, a Notice of Deterninatlon and Demand for Payneot of Sales aad Uee Taxee

Due wag lssued to petlttoner John Htlbert, as presldent of Bronx Fordhan

Servlce Statlon, Inc.r assessLng the sane emount of taxes, penalty aod tntereet

whlch were a€rsessed agalnst the corporatton.

2. On March 20, 1983, the Audtc Dtvlslon tssued a Notl.ce of Deterninatlon

and Demand for Payuent of Sales and Use Taxes Due to Bronx Fordhan Service

Statlon' Inc. assesslng a defictency of saLes aod uee taxes for the perlod

Deceuber 1, 1979 through Novenber 30, 1981 ln the auount of $97,275.0Or plua

penalty ot $24,008.74 alnd loterest of  $25,813.65, for a total  amount due of

$L47 ,097 .39. on the same date, the Audlt Dlvlelon lssued a Notlce of Deternlne-

tlon and Dernand for Payneat of Saleg and Use Taxes Due co John llllbert, as

presldent of Bronx Fordhan Servlce Scatton, Inc., asseselng the samE amount of

taxes, penalty and lnterest whlch nere asfressed agalast the corporatlon.

3. Prior to the hearlng, the Audlt Dlvlston and petlttoneret representatlve

were given an opportualty to confer. Ae a reeult of those dlscusslone' the

Audtt Dlvision and petltloner agreed that the amount of tax due for all querters

and perlods assessed was $80,233.08. Therefore, the only ltens rematnlng 1o

lssue are penalty aod tncereet tn excesg of the statutory mintmum.

4. At the heartng, the Audlt Dlvlsl.on nalntained that lts aeeessment of

penalty and tnterest ln excess of the statutory utntmuu \ras proper becauee oa

t lro occaslons, 1.e. February 11, 1982 and March 25, L982, the Audtt  Dlvlston

attempted to schedule a fteld audtt antl petlttoners dld not cooperate. The

requests to schedule a fleld audtt lrere sent to the servlce stattm.
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5. Durlng the perlods ln lsgue, Mr. Illlbert owned the outstandlng stock

of Bronx Fordhan Servtce Statlon, Ioc. Io or about October 198I, Mr. Htlbert

sold the stock of the servlce station to a Mr. Roger Rinl. Therefore, the

foregoing requeste to schedule a fteld examlnatton lrere sent to the servlce

station aft,er Mr. Hllbert termlnated his assoclatlon wtth the servlce station.

6. 0n or about December 30, 1980, petlttonerst accountant euffered a

heart attack and becane dlsabled for severel years. Patlttonerst accountant

!ilas not anare chat the Audlt Dlvlston had attempted to conduct an audlt untll

1  983 .

7. In or about October 1982, Mr. Htlbert fe1l from a ladder whtch resulted

ln an loJury to hls left hlp. The tnJury led to a digLntegratl.on of the hlp

jolnt and arthrltls. As a result, Mr. Hllbert experleaced Lncreaslng palo and

an loablllty to work.

8. After the nottces were lgsued, Mr. Iti lberc and hLs represeotatlve had

a Eeetlng lrlth the Audtt Dtvlslon. It was observed that Mr. tllLbert wae

hunched over and utlllzed two canes.

coNcLusloNs 0F rArl

A. That Tax Law $1145(a)(1) provides that "[a]ny person fal l lng to f l le a

return or to pay or pay over any tru( to the tax commlgslon wlthtn the tlue

required by thls article shall be subject to a penalty". However, tf the

taxpayer establishes that the fatlure to conply wlth the l-aw waE due to reaeonable

cause and not wtllful neglect, satd penaLttes and lnterest ln excaae of the

nlnlnuu prescrlbed under Tax Law $1145 wllL be renttted (Tax Law S1145[a]; 20

NYCRR 536.  r  [a ]  )  .

B. That petltloners have establlshed why there lras a lack of cooperatton

wtth the fleld audlt. However, petltloners have not presented any evldence
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rillth respect to why there wa€r a substanttal dlscrepancy between the actual

sales and what petltloner reported as sal-es. Although Mr. ttl l-bef,trs accountant

was ln poor health, petttioaers have not preseated any evldence as to how the

accountantrs poor health, whtch comneoced well after the audit perlod startedr

had an lnpact on the sales aad use tax reported throughout the audlt perlod.

Moreover, lt ls noted that Mr. Hllbert dtd not suffer from poor health uatll

after the concluetoa of the audlt pertod. Therefore, petitloners have oot

establlched that the fallure to conply lrith the Tax Law was due to reasonable

cauee and not wlllful neglect. In sum, there is no baslg for the reulsglon of

penaltles and lntereet Ln excess of the statutory nlnlnun.

C. That the petltl"ons of Bronx Fordha.n Service Statlon, Inc. and John

Hllbert, as presLdent of Bronx Fordham Servtce StatLon, Inc., are dealed aad

che noclces' as uodifled by Flndlng of Fact 'r3", are sugtaloed.

DATED: ALbany, New York STATE TAX COMMISSION

FEB I4 1987
PRESIDENT


