
STATE OF NE['I YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Louis Bregou
Off lcer of Ples of Syracuse

for Redeterninatlon of a Deflciency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per iod  3 /L l80-LL /30182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany i

Davld Parchuck/Janet r{. Snaye being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she ls over L8 years
of age, and that on the 12th day of August, 1987, he/she served the nlthln
notlce of Declslon by certlfled mall upon Louls Bregou, Offlcer of Ples of
Syracuse the petltloner ln the wlthln proceeding, bI encloslng a true copy
thereof ln a securely seaLed postpaLd wrapper addressed as follows:

Louls Bregou
Off lcer of Ples of Syracuse
102 Hafner Drlve
North Syracuse, NY L32Lz

and by depositing s€rme enclosed 1n a postpald properly addressed wrapper ln a
post offlce under the exclusive care and custody of the United States Postal-
Service withln the State of New York.

That deponent further
herein and that the address
of the pet l t ioner.

Sworn to before me this
12 th  day  o f  August ,  L987.

says that the said addressee ls the petitioner
set forth on satd rrrapper ls the last known address

to adninlster oa
to Tax Law sect ion I74



STATE OF NEI,T YORK

STATE TAX COMMISSION

In the Matt,er of the Petitlon
o f

Louls Bregou
Off icer of Pies of Syracuse

for Redeterninatlon of a Deficiency or Revislon
of a Determinatlon or Refund of SaLes & Use Tax
under Art icLe(s) 28 & 29 of the Tax Law
for  the  Per iod  3 lL l80-LL130182.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

DavLd Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Comlsglon, that he/she ls over 18 yearg
of age, and that on the 12th day of August, 1987, he gerved the wlthln notlce
of Declslon by certifled mall upon Joseph W. l{ard, the representatlve of the
petltioner ln the within proceedlng, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Joseph W. Ward
4230 BLack Oak Drive
Liverpool,  NY 13088

and by deposltlng s:rme enclosed ln a postpald properly addressed ltraPper in a
post office under the excl-usl.ve care and custody of the UnLted States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petitloner hereln and that the address set forth on sald wrapper ls the
last knordn address of the representatLve of the petltioner.

Sworn to before me thls
12 th  day  o f  August ,  L987.

t o ter oaths
Pursuant to Tax Law sect lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N
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August 12, 1987

Louls Bregou
Off icer of Ples of Syracuse
102 Hafner Drlve
North Syracuse, NY L32Lz

Dear r{r. Bregou:

Please take notice of the Dectslon of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your rlght of revLew at the adnLnistrative Level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proeeedtng ln court to revlelt an
adverse decision by the St,ate Tax CornrnLsslon may be lnstltuted only under
Artlcl-e 78 of the Ctvll Practice Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 months from the
date of thls not ice.

Inqulrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bulldtng /i9, State Carnpus
Albany, New York L2227
Phone # (518) 453-43OL

Very truly yours,

STATE TAX COMMISSION

Taxing Bureauts Representative

Petl t ioner rs Representat lve :
Joseph W. Ward
4230 BLack Oak Drive
Li.verpool,  NY 13088



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f :

LOUIS BREGOU :
OFFICER OF PIES OF SYRACUSE

:
for Revlslon of a Deterninaclon or for Refund
of Sales and Use Taxes under Artlcles 28 and. 29 3
of the Tax Law for the Perlod March 1, 1980
through Noveuber 30, L982. :

DECISION

PetltLoner, Louls Bregou, 102 llafner Drlve, North Syracuse, New York

L32L2, flled a petition for revislon of a deternlnatlon or for refund of salee

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod March I'

1980 through November 30, L982 (Fl le No. 48127).

A hearlng was held before Arthur Johnson, Ilearlng Offl.cer, at the offlces

of the State Tax Conmlsglon, 333 East Washlngton Street, Syracuse, New York'

on January 28, 1987 at 1:15 P.M., wlth al l  br lefs to be subnlt ted by I ' larch 1,

1987. Petltloner appeared by Joseph W. Ward, P.A. The Audlt DLvlsion appeared

by John P. Dugan, Eeq. (Janes Del la Porta, Esq.,  of  counsel) .

ISSUES

I. trilhether the Audlt Dlvlslon properly deternlned addltlonal taxes due

from Ples of Syracuse, Inc. based on the use of test perlod and markup

percentage audlt methods.

II. Whether petLtloner Louls Bregou was personal-ly 1lab1e for the taxee

determtned due fron Ples of Syracuse, Inc.

FINDINGS OF FACT

1. Ples of Syracuse, Inc.,  (" the corporat loott) ,  operated a restauraot,

bar and bakery located at 8081 Brewerton Road, Clcero, New York.
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2. On September 20, 1983, as the result  of  an audlt ,  the Audit  Dlvls ion

issued a Notice ot Determlnation and llemand for Payment of Sales and Use Taxes

Due against pet l t ioner,  Louis Bregou, as off icer of the corporat ion, coverlng

the perlod March 1, 1980 through November 30, L982 tor ta:<es due of $101056.97'

p lus  in te resr  o t  V2,204.78 ,  fo r  a  to ta l  o f  g I2 ,26L.75 .  The AudLt  D lv is lon  a lso

assessed the eorporatlon and Paul Bregou, as offlcer, horteverr no petltlons

lrere tiled with respect to those two notlces.

3. Paul Bregou, presldent of the corporatlon, executed a consent extendlng

the perlod of llnitatlon for assessment of sales and use taxes for the perlod

March 1, 1980 through May 31, 1980, to Septenber 20, 1983.

4. The Audlt Dj.vlslon analyzed the corporationrs sales and purchases of

food for September 1981 and October 198f. The anal-ysis showed a food markup

per books of 168 percent whlch the audltor deemed reasonable for this type of

business operatlon. The auditor also accepted the accuracy of bakery sales

based on a reported markup of 138 percent. The audltor determlned that the

corporation's books and records were inadequate for purposes of verlfying bar

sales in that cash register tapes were not avallable. In order to verify the

accuracy of such recelptsr the audltor performed a markup test for liquor and

beer using purchase involces for the months of September, October and November

1981. The sel-l-lng prlces and sizes of drinks were obtalned from a bar fact

sheet compJ-eted by Linda Bregou on behalf of the corporatlon. The resultant

markups were 351 percent for liquor and 256 percent for beer. These Percentages

were applLed to the appllcable purchases for the perlod March 1, 1980 through

August 31, f98f (books and records were not avallable for perlods after November

1981) to arrlve at sales of $127,853.00. Thls anount ltas combined with food

sa les  o f  $407,607.UU ($ f52r092.0O-purchases  fo r  tes t  per iod  X 168 Percent



-3-

markup plus cost)  to determine taxable sales of $535r430.00. The corporat lon

reported taxable sal-es of $466,499.00 for the same perlodr leavlng addltional-

taxable sales of $68,93I.00 or an error factor of.  L4.77 percent.  The error

percentage was applled to reported taxable sales for the audit period to arrl.ve

at total  addit ional taxable sales of $143,611.00 and tax due thereon of

$10 ,056  . 97  .

5. Petitloner took the position that the audit was improperly based on

narkup procedures when complete and adequate books and records of the corporatlon

were available and should have been used to determlne and verlfy taxable sales.

Notwlthstanding this posltlon, petltioner argued that the markup test dld not

give consideratlon to fluctuatlons ln sell-ing prLces of drlnks and inventory

over the entire audlt period.

6. The corporatlon maintained a general l-edger, sales Journal, purchase

journal, cash recelpts and dlsbursements Journal. The corporation used two

cash registers, one in the bar area and the other ln the restaurant. At

the end of each dayfs buslness, each register was cl-osed out and the cash

reconci led to the cash reglster tape. The corporat lon kept a record of the

daily cash reglster readings by category of sales and tax collected. The cash

register tapes were not avallable for examination by the Audlt Divlslon.

7. There was no signlficant variation in the corporationrs tnventory ag

shown on Federal income tax returns flled for the years at lssue. The application

of the markup percentages determlned by the Audlt Divlsion for the test period

to beer and l iquor purchases produced sales of $27,130.00. The corporat ion

reported l lquor and beer sales of $26,362.00 for the same perlod.

8. Petltloner Louis Bregou was vlce-president of the corPoratlon. IIe

signed sales tax returns and corporatlon franchise tax rePorts. Mr. Bregou was

actlve ln the day-to-day management of the business. The auditor observed
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petitloner orderlng supplies, paying bills and slgnlng checks. Mr. Bregou

receLved a salary of $300.00 a week. Petltloner severed hls relatlonshlp with

the corporat lon after the period of audit .

9. Petltioner argued that Paul Bregou, his father and presLdent of the

corporati.on, made all financlal declslons for the corporatlon whlch lncluded

what credltors lrere to be paid and whether tax monies nere to be diverted to

pay pr ior i ty credltors.  On September 4, 1985, the Internal-  Revenue Servlce

determined that petltloner was not subject to a penalty for fallure to Pay

Federal  wlthholding taxes for the perlod September 30, 1981 to March 31, 1983.

CONCLUSIONS OF LAW

A. That section 1138(a) of the Tax Law provldes that t' lf a return when

filed ls incorrect or insufflcient, the amount of tax due shaLl be deternlned

by the tax comrnlsslon from such information as may be aval-lablett and authorizes,

where necessary, an estimate of tax due tton the basl-s of externaL lndlcesrr.

B. That section 1135(a) of the Tax Law provides that every Person requlred

to collect tax shal-l- keep records of every sale and all amounts pald' charged

or due thereon. Such records shal-l incl-ude a true copy of each sales s1lp'

lnvolce, recelpt or statement. Hand-recorded entries on a worksheet ltere not

reliable records to satlsfy the statutory requlrenents that records of lndivldual

sales be retained (Matter of Skiadas v. State Tax Comlsslqq, 95 AD2d 97L).

Accordlngly, the Audit Dlvlsionts use of a test perlod and markuP percentage

audit was a proper basls for deternlnlng petitionerrs beer and llquor saLes

pursuant to the provisions of section 113S(a) of the Tax Law (Matter of Llcata

v. Chu, 64 Mf2d 873; Matter of  Murrayrs Wlnes and Liquors v.  State Tax

Commlssion, 78 AD2d 947).
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U. .llhat the audit procedures followed by the Audit Divislon are generally

accepted procedures established by the Audlt Division and are used to verl-fy

the accuracy ot books and records. The Audlt Dlvislon concluded that the

corporatlonfs books and records adequately reflected sales of food and bakery

items, which represented approxlnately 70 percent of total sales. The

Audit Dlvlslon, however, erroneously determined that beer and llquor sales were

understated. The results of the markup test as set forth in Flndlng of Fact

t'7rr conflrmed that the books and records were also sufflclent wlth respect to

beer and J- lquor sales. Accordlngly,  the addit lonal tax due of $10'056.97 ts

cancel led.

D. That inasmuch as the sal-es tax determlned due on audlt is cance]-led'

the quest lon of pet i t ionerrs personal l - iabl l i ty ls,  ln ettect,  rendered moot.

E. That the petition of Loul-s Bregou ls granted and the Notice of Deter-

mlnatlon and Demand for Payment of Sales and Use Taxes Due issued Septembet 20,

1983 ls canceLl"ed.

DATED: Albany, New York

AU0 121997
STATE TAX COMMISSION


