
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
ot

Brade Auto ServLce Corp.

for Redetermlnation of a Deflclency or Revislon
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
P e r t o d  L 2 l L l 7 9  -  8 / 3 1 1 8 4 .

and by deposl-ting same enclosed
post office under the excluslve
Servlce withl.n the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

AFTIDAVIT OF MAILING

in a postpaid properly addressed ltrapper Ln a
care and custody of the United States Postal
York.

that the sald addressee ls the petLtioner
forth on said wrapper ls the l-ast known addrees

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlsslon, that he/she is over 18 years
of age, and that on the 27th day of August,  1987, he/she served the wlthLn
nottce of Decision by certlfied mail- upon Brade Auto Servlce Corp. the
petLtloner ln the within proceeding, by encl-osing a true copy thereof ln a
securely sealed postpaid nrapper addressed as fol lows:

Brade Auto Service Corp.
1120 N. Broadway
N. Massapequa, NY 11758

Sworn to before me thls
27th day of August,  1987.

to ister oaths
sec t ion  174pursuant to Tax Law



STATE OF

STATE TN(

NE![ YORK

COMMISSION

In the Matter of the Pet l t lon
of

Robert DeNunzio,
Off icer of Brade Auto Service Corp.

for Redeterml-natlon of a Deficiency or Revislon
of a Determination or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r i o d  L 2 / 1 1 7 9  -  8 / 3 L / 8 4 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she ls an employee of the State Tax CommLsslon, that he/she ls over 18 yeara
of age, and that on tt.e 27th day of August, 1987, he/she served the wLthln
notlce of Decision by certifled mail upon Robert DeNunzio, Offlcer of Brade
Auto Servlce Corp. the petltloner Ln the withln proceeding' blt enclosing a true
copy thereof in a securely sealed postpaid nrapper addressed as foLlows:

Robert DeNunzio
Offlcer of Brade Aut,o ServLce Corp.
68 Beechwood St.
Farnrlngdale, NY LI735

and by depositing same enclosed in a postpald properly addressed wrapper in a
post office under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the said addressee ls the Petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t loner.

Sworn to before me this
27th day of  August ,  1987.

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon
of

Brade Auto Service Corp.

for Redeterninatlon of a Deflciency or Revlslon
of a Determinatlon or Refund of Sal-es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r l o d  I 2 l L l 7 9  -  8 1 3 L / 8 4 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an enpl-oyee of the state Tax comlssion, that he/she ls over 18 yearg

of ager and that on the 27th day of August, 1987, he served the wlthln notlce
of Declsion by certlfled naLl upon Peter R. Newman, the representatlve of the
petitioner in the wlthln proceedlng, by encloslng a true copy thereof in a
securely sealed postpaLd wrapper addressed as follows:

Peter R. Newman
350 Veterans Memorlal Hlghway
Comack' NY LL725

and by depositing same enclosed ln a postpaid properl-y addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner herein and that the address set forth on sald rtrapper ls the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne this
27th day of August '  1987.

Authorlzed to tnister oaths
pursuant to Tax Law sectlon L74



STATE OF

STATE TAX

NEIT YORK

COMMISSION

In the }latter of the Petltion
o f

Robert DeNunzio,
Off icer of Brade Auto Service Corp.

for Redetermlnation of a Deficlency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
P e r l o d  1 2 / 1 1 7 9  -  8 1 3 1 1 8 4 .

AFFIDAVIT Otr'MAILING

State of New York :
s s .  :

County of Albany !

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Commission, that he/she Ls over 18 years
of age, and that on the 27th day of August, L987, he served the wlthin notlce
of Decision by certlfled mail upon Peter R. Newmanr the representatlve of the
petitloner ln the withln proceeding, bI encloslng a true copy thereof in a
securely seal-ed postpaid hrrapper addressed as follows:

Peter R. Newman
350 Veterans Memorial Hlghway
Coumack, NY LL725

and by deposltlng sarne enclosed in a postpald properly addressed wrapper in a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee is the representatlve
of the petltloner hereln and that the address set forth on sald wrapper ls the
l-ast known address of the representative of the petltloner.

Sworn to before me this
27th day of August,  1987.

to ster oatnin
LawPursuant to Tax sec t lon  174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M i f I S S I O N

A L B A N Y ,  N E " I  Y O R K  1 2 2 2 7

August 27, 1987

Brade Auto Servlce Corp.
1120 N. Broadway
N. Massapequa, NY 11758

Gentlemen:

Please take notice of the Declslon of the State Tax Co nlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the adnlnistrative level.
Pursuant to sectLon(s) 1138 of the Tax Law, a proceedlng in court to revieTr an
adverse declslon by the State Tax Commisslon may be Lnstltuted onl-y under
Article 78 of the Clvl1 Practice Law and Rules, and must be comenced ln the
Supreme Court of the State of New York, Albany County, withln 4 rnonths frou the
date of thls not lce.

Inqulrles concernlng the computatlon of tax due or refund alLowed ln accordance
with this decislon may be addressed to:

NYS Dept. Taxation and FLnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bul ldlng #9, State Campus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs RepresentatLve

Petl t ioner I  s Representat lve:
Peter R. Newman
350 Veterans Memorlal Highway
Comm4g1, NY 11725



S T A T E  O F  } T E i {  Y O  R K
S T A T E  T A X  C O . { I I S S I O N

A L B A N Y ,  N E  ̂ I  Y  O R K  1 2 2 2 7

August 27, L987

Robert DeNunzio
OffLcer of Brade Auto Servlce Corp.
68 Beechwood St.
Farnlngdale, NY 11735

Dear Mr. DeNunzio:

Please take not lce of the Decision of the State Tax Cormlsslon enclosed
herewlth.

You have now exhausted your right of review at the administratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in court to revlew an
adverse decision by the State Tax Cornmlsslon may be lnstltuted onLy under
Artlcle 78 of the Clvll Practlce Law and Rules, and must be com'nenced Ln the
Supreme Court, of the State of New York, Albany County, wLthln 4 months from the
date of this not ice.

Inqulries concerning the computatlon of tax due or refund allowed ln accordance
wlth thls declsion may be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluation Bureau
Assessment Revlew Unit
Bulldlng //9, State Campus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours'

STATE TAX COUMISSION

cc: Taxlng Bureaurs Representat lve

Petl t ioner t  s Representat lve :
Peter R. Newman
350 Veterans Memorial ltighway
Commack, NY 11725



STATE OF NEW YORK

STATE TAX COINIISSION

In the Matter of the Petltlon

o f
:

BRADE AUTO SERVICE CORP.

for Revlslon of a Deternlnatl.on or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 :
of the Tax Law for the Perlod December 1, L979

:through August 31'  1984' 
DEcrsroN

In the Matter of the Petltlon

ROBERT DeNUNZIO,
OFFICER OF BRADE AUTO SERVICE CORP. :

for Revlslon of a Deternlnation or for Refund 3
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Perlod Deceuber 1, L979 :
through August 31, 1984.

:

Petltloner Brade Auto Service Corp., 1120 North Broadway, North Dlassapequa'

New York 11758, flled a petltlon for revlsloo of a determlnatlon or for refund

of saLes and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

Deeember  1 ,  1979 th rough August  31 ,  1984 (F l le  Nos.45730,  50879,  55600 and

s 8 8 4 2 ) .

Petltioner Robert DeNunzlo' offlcer of Brade Auto Servlce Corp., 68

Beechwood Street, Farnlngdale, New York 11735, flled a petitlon for revlslon of

a deternlnatlon or for refund of saLes aad use taxes under Artlcles 28 an'd 29

of the Tax Law for the perlod December 1, 1979 through August 31, 1984 (flle

Nos.  45729,  50880 and 55601) .

A consolldated hearlng was held before Robert F. Itlulllgan, llearLng Offlcer'

at the offLces of the State Tax Counigslon, Two World Trade Center, New York'

o f
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New York, on May 16, 1986 at 10:30 A.M., and cont lnued on July 15, 1986 at

1:15 P.M, The oacter was to be further cont lnued on October 28,1986 at

10:30 A.M.; however,  by let ter dated October 2, 1986, pet l t lonerst representat lve

walved satd contlnued hearlng date and asked that the declslon be rendered

based on the exlstlng record. Petltloners appeared by Peter R. Newrnan' Esq.

The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Lawrence A. Newuan, Esq.,

of counsel) .

ISSUE

lJtrether a sales tax audlt properly deternlned sales aad use taxes due.

FINDINGS OF FACT

1. Petltloner Brade Auto Servlce Gorp. operated a gasollne servlce

statlon at 1120 North Broadway, North iYassapequa, New York, durLng the pertode

at lssue. Petltloner Robert DeNunzlo was presldent of the corporatlon.

2. Pursuant to a field audlt, the followlng notlces of deternlnatlon and

denands for payment of sal-es and use taxes due were lssued to petltloners

( lnterest excluded):

Date Issued To Tax Penalty Perlod

3l2Al83 Brade Auto Serv lce Corp.  $50,996.82 $25,498.42 L2lL179'813L180
3120183 Rober t  DeNunzlo,  Pres.  50,996.82 25,498.42 Lz lL l79 '813I180

L2120/83 Brade Auto Serv ice Corp.  26,401.90 13,200.95 9 l I l8O-212818L
L2120/83 Rober t  DeNunzlo,  Pres.  26,401.90 13 '200.95 9/L180'212818I
6120/84 Brade Auto Serv lce Corp.  25,708.84 L2,854.43 3 l l l8 I -8131l8f
6120184 Rober t  DeNunzlo,  Pres.  25,708.84 L2,854.43 3/ I l8L-8131/81
L2/7184 Brade Auto Serv lce Corp.  49,576.96 24,788.53 9 l I l8L-813I184
L2l7/84 Rober t  DeNunzlo,  Pres.  49,576.96 24,788.53 9 l I l8 I -813L184

3. The audltor made an unannounced observatton test of the place of

buslness on June 4, 1982. No records were made avallable aod he was told by

Mr. DeNunzto that the records had been stolen.

4. The audlt was conducted ln two stages:
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a) The audltor flrst exanlned tax due for the perlod Deceuber 1, L979

through August 31, f980. Since no records were avallabler the auditor uged

thlrd party verl.flcatlon lnfornation from Award Petroleum for the quarter

September 1, 1980 through Novenber 30, 1980. Informatlon from Award lndlcated

that 154,462 gaLLons were sold to the corporatlon durlng said perlod. This was

uultlplled by an Audtt Dlvlslon average selllng prlce of $1.25 per gallon for

audlted gasol lne sales of $193,078.00. RepaLr sales were est lmated at $1,500.00

per week for each of the three servlce bays, based on fulL-tlne nechanl.cs and a

labor rate of $25.00 per hour. These sales were proJected for the quarter

endLng November 30, 1980 resultlng ln audlted taxable repalr sates of $58,500.00.

Thls f lgure, when added to audlted gasol lne sales of $193'078.00, resulted in

total audited taxable sales of $251,578.00 for the guarter endlng Novenber 30'

1980. Addltlonal taxable sales of $228,542.00 were compared to taxable sales

of $23,036.00 reported for that per lod, result lng ln an error percentage of

992.L1 percent. Thls percentage was applled to reported taxable sales for the

perlod December l, 1979 through August 31, 1981 and resulted in the addltlonal

audlted taxable sales used ln calculatlng the notlces of determlnatlon and

denands lssued on March 20, 1983, Decenber 20, 1983 and June 20' L984.

b) Subsequent lnformatlon as per Award Petroleuu showed that the

corporat lon made purchases of $523,915.72 durlng the perlod December 1, L979

through May 31, 1981. These fLgures were marked up 10 percent resultlng ln

audlted taxable gasoll.ne sales of $575,308.00. Repatr sales nere estlnrrted at

$1,500.00 per week per bay for the three bays, based on full-time nechanlcs and

a labor rate of $25.00 per hour and proJected for the perlod December 1, L979

through May 31, 1981, result tng ln audited taxable repatr saleg of $351,000.00.

Total audlted taxable sales for sald perlod were $927,308.00. Additlonal
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taxable sales of $794,492.00 lrere coopared to taxable sales of $1321816.00

reported for the perlod, resuttlng ln an error percentage of 598.19 percent.

Thls percentage was applted to taxable sales reported for the perlod Decenber I,

1979 through August 31, 1980 result lng ln addlt lonal taxable sales of $439 '263.00

ancl additlonal sales tax due of $30,748.4L. The fteLd audlt report stated that

the assessoents whlch had been lssued on March 20, 1983 had been lssued based

on llmlted lnfornatlon and that, based on addltlonal lnformatlon, 'radjustments

are warranted and wl1l be mad,e at Tax Appeals'r. It ls noced that the assessments

whlch had been lssued on December 20, 1983 and June 20, 1984 were also baeed on

Ehe 992.1.1 error percentage. It appears that although the audltor recognlzed

that the error percentage should have been reduced to 598.19 percent frou

992.LL percentr no notice of assesrsment revlew was lssued. It also appears

that the asse€,s,ments lssued on March 20, 1983, Decenber 20, 1983 and June 20,

1984 were oever adjusted at the Tax Appeals Bureau conference.

5. The assessments lssued on Decembet 7, 1984, wlth respect to the perlod

Septenber I' 1981 through August 31, L984, were lssued based on the appllcatlon

of the error pereentage of 598.19 percent.

6. The corporatlonrs Federal lncome tax return for 1980 shows gros{t sales

of $320'574.49. Thls flgure ls approxlnately three tlues the gross saLes

reported on the sales t,ax returns for sald year. (Sales tax returos lrere flled

on a quarterly basls on a year runntng December I through Noveuber 30. Accord-

tngly' dlrect calendar year couparison ls lnposslble. Ilowever, sales reported

for the perLod December 1, 1979 through November 30, 1980 were $107,012.00 and

sales reported for the perlod March I, 1980 through Februaty 28, 1981 were

$ 9 9 , 9 0 9  . 0 0  .  )



-5-

7. At the hearlng on July 15, 1986, petltloner was granted addltlonal

Elne untlL the contl.nued date of October 28, 1986 ln which to enforce a subpoena

duces tecum agalnst Award Petroleun and to obtaln other documeotary lnfornatlon.

As noted above, petltloner walved the furcher proceedlngs and reguested that

the decislon be rendered based on the exlstlng record.

CONCLUSIONS 0F LAI,I

A. That Tax Law $ 1138(a)(1) provldes, ln pert lnent part '  as fol lows:

"If a return requlred by thts artlcle Ls not fLled, or lf a return
when flled ls lncorrect or lnsufflclent, the amount of tax due shall
be deternined by the tax coonlsslon frou such lnforuatlon as nay be
avallable. If necessary, the tax Eay be estloated on the basls of
external lndlces, such as stock on hand, purchases, rental pald,
number of rooms, Locatlon, scale of rents or charges, comparable
rents or charges' type of accornmodatlons and servlce, number of
euployees or other factors.rr

B. That where a taxpayer's records are lncouplete or lnsufflclent' the

Audlt DLvlslon may select a method reasonably calculated to reflecC the eales

and use taxes due and the burden then rests upon the taxpayer to deuonstrate by

cLear and convlncing evldence thac the oethod of audlt or the amount of tax

assessed nas erroneous. (Surface Llne Operators Fraternal Organlzatlon, Inc.

v .  Tu l l y ,  85  ADzd 858. )

C. That the corporatlonts records lrere lnconplete or lnsuffl.clent and, ln

fact, were never produced either for audlt or at the hearLng. Accordl.ngly' the

Audlt DLvlslon properly estLuated tax pursuant to Tax Law $ 1138(a) (1).

Petttloners did not sustaLn thetr burden of proof to show that elther the

uethod of audit or the amount of tax assessed was erroneous.

D. That the notLces of deternlnatLon and demands for paymeot of sales and

use taxes due for the period December 1, 1979 through August 31, 1981 are to be

reduced by adJust lng the error percentage from 992.LL percent to 598.19 percent.
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As noted tn Flndlng of Fact "4(b)", the fleld audlt report provtded that

adjustnent was to be oade; however, lt appears that thts was never done.

E. That the corporatlonrs fallure to pay the correct sales and use tax

wae due to fraud. Thls ls evidenced by the fact that the corporatlon conelstently

reported only a fractloo of lts taxable sales (see Rogers v. Connlesloner of

Internat Revenue, 111 FZd 987 [6th Cir  1940]).  Reported taxable saLes were

only 14.3 percent of audlted taxabLe sales over a four year and nlne Eonth

audlt perLod (Ftndlng of Fact "4[bl,'). Moreover, the corporatlonrs own Federal

lncome tax return for 1980 shows gross sales of approxlnately three tlnes the

gross sales reported on lts sales tax returns for 1980 (Flndlng of Fact "6tt).

Accordlngly, the fraud penalty asserted under Tax Law S ff45(a)(2) le sustalned.

F. That except as provl.ded ln Concluslon of Lalr'rD'r, the petLtlons ara

denled and the notlces of deterninatlon and demands for pa)rnent of sales and

use taxes due tssued to

DeNunzlo' as offlcer of

DATED: Albany, New York

AU0 2 7 1g8l

petitloners, Brade Auto Servlce Corp. and Robert

Brade Auto Servlce Corp., are sustal.ned.

STATE TA)( COMMISSION

PRESIDENT


