
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

Clement A. Bokman 3
Off icer of Kenmore Ford, Inc.

for Redetermlnation of a Deficiency or RevLsion :
of a DeterminatLon or Refund of Sales and Use Tax
under Articl-e(s) 28 & 29 of the Tax Law 3
f o r  t h e  P e r i o d  6 l L l 7 9  -  I L / 3 O / 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snalr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conrmlsslon, that he/she le over 18 yeare
of age, and that on the 30th day of Januaryr L987, he/she served the withln
notice of decision by certifled nail upon Clement A. Bokman, Officer of Kenmore
Ford, Inc. the petitioner ln the within proceedlng, bI enclosing a true coPy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

Clement A. Bokman
Off icer of Kenmore Ford, Inc.
5740 Wynkoop Road
Lockport, NY L4094

and by depositJ.ng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the petitloner
hereln and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me thLs

ter oat
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion :
o f

Clement A. Bokman :
Off lcer of Kenmore Ford, Inc.

for Redetermination of a Deficlency or Revision :
of a Determl-natlon or Refund of Sales and Use Tax
under Art ic le(s) 28 & 29 of the Tax Law :
f o r  t h e  P e r l o d  6 1 1 1 7 9  -  L L / 3 0 / 7 9 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commisslon, that he/she le over 18 yearg
of age, and that on the 30th day of Januaryr L987, he served the withln notlce
of deci.sion by certltied mail upon Enrmett McGarvey, the representatlve of the
petltioner in the wlthin proceeding, bI encloslng a true copy thereof ln a
securely sealed postpaid wrapper addressed as follolts:

Errnett McGarvey
I'Iatson, McGarvey, Hetzelt & Bennett
600 Norstar Bldg.,  12 Fountain Plaza
Buffalo, NY 14202

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post off lce under the exclusive care and custody of the Unlted States Postal
Service wl.thin the State of New York.

That deponent further says that the said addressee is the representatlve
of the petitioner hereln and that the address set forth on said wrapPer ls the
last known address of the representative of the petitioner.

o adminLster oaths
pursuant to Tax Law section L74



S T A T E  O F  N E I d  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

January 30, L987

Cl-enent A. Bokman
Off lcer of Kenmore Ford, Inc.
5740 hrynkoop Road
Lockport, NY L4094

Dear Mr. Bokman:

Please take noti.ce of the deciglon of the State Tax Commisslon enclosed
herewith.

You have now exhausted your right of revlew at the adminlstrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ln court to revlelt an
adverse dectsLon by the State 1.; Q6mrnission may be tnstltuted only under
Article 78 of the Clvll Practlce Law and RuLes, and must be commenced in the
Supreme Court of the St,ate of New York, Albany County, withln 4 months from the
date of thls not ice.

Inquiries concerning the computation of tax due or refund allowed ln accordance
wlth this deelsion nay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluation Bureau
Assessment Review Unit
Buil-dlng //9, State Caupus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Peti t ioner I  s Representat lve :
Eumett McGarvey
Watson, McGarvey, I letzel t  & Bennett
600 Norstar Bldg.,  12 FountaLn Plaza
BuffaLo, NY 14202



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion

o f

CLEMENT A. BOKMAN
oFFICER 0F KENMoRE FoRD, INC.

for RevLslon of a DeternLnation or for Refund
of Sales and Use Taxes under ArtLcles 28 aad,29
of the Tax Law for the Perlod June 1, L979
through Novenber 30, L979.

l .  On May 28,  1982,  the

(heretnafter rrpetlt loner"), ae

Audlt Dlvlsion lseued

a responslble officer

DECISION

to Clement A. Boknan

of Kennore Ford, Inc.

Petltloner, Clement A. Boknan, Officer of Kennore Ford, Inc.r 5740 Wynkoop

Roadr Lockporc, New York 14094, flled I petltLon for revlstoo of a deternlnatloo

or for refund of saLes and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod June 1, L979 through November 30, f979 (F1Le No. 39576).

A hearlng was held before Brlan L. Frleduan, llearlng Offlcerr at th€

offlcee of the State Tax Conmlssion, 65 Court Street, Buffalo, New York, oa

September 18' 1986 at 9:15 A.M. Petltloner appeared by Wateon, I'IcGarvey,

Hetzelt & Bennett (Ennett McGarveyr Esg.r of coungel). The Audlt Dlvlsloo

appeared by John P. Dugan, Esq. (Deborah J. Dwyer,  Esg.,  of  counsel) .

ISSUES

I. Whether the Audlt Dlvlslon properLy estLnated the ta:. llablllty of

Kenmore Ford, Inc. on the basls of external lndtces.

II. Whether petltioner was a person requlred to collect and pay over ealce

tax on behalf of Kenmore Ford, Inc. within the meantng aad lntent of eectlons

1131(1) and 1133(a) of the Tax Law durtog the perlod at issue herelo.

FINDINGS OF FACT
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(herelnafter 'rKenmore"), a Notlce of Deterntnatlon and Demand for Paynent of

Sales and Use Taxes Due for the perlod June 1, 1979 through Noveuber 30, L979

ln the amount of $251,520.72, pLus penalty and lnterest, for a total anount due

of $394,256.79. The amount of the asaeasment nas estlnated by the Audit

Dlvlsl"on slnce no returns were flled for the perlod at lssue.

2. Subsequent to the tssuance of the Notl"ce of Determlnatlon aod Deuand

for Payuent of SaLes and Use Taxes Duer thE Audtt DlvLsloa recetved informatlon

that Kenmore ceased dolng buslness ln June 1979. A repreeentatlve of CltLbank

advl.sed that a stop on Kenmorers fl-oor planl whlch prevented Kennore from

purchasing nen automobll€Br occurred ln IAay L979. On July 3, Lg7g, Cltlbank

exerclsed lts rlghte as a secured party agalnst Kenmore by eervlce of a declara-

tlon of defaultr {lcc€leratlon of lndebtedness and notlce of loteotion to

foreclose. The representatlve of Cltlbank advLeed that Kennore did, however'

sell some vehtcles durtng June 1979. tle estlmated that 15 to 20 vehiclee ltere

sold by Kenmore durlng June for whlch Cltlbank dld oot receive payment. The

Audlt DLvleLoa thereupon applled an average selllng prlce of $6'000.00 per

vehlcl,e whlch resulted ln estlmated saLes of $120,000.00. Tax due for the

perLod in issue was deternlned to be $8,400.00 (7 percent of $120'000.00).  At

a pre-hearlng conferencer the Audlt Dlvlslon, therefore, agreed to reduce the

as8es,€'ment to $8,400.00, plus appLlcabl-e penal-ty and interest.

3. It is the postcion of the petltlooer that few, tf any, of the vehlclee

remainlng Ln Kenmorers lnventory in June 1979 were sold at retail. Petltloner

stated thag several vehlcles were taken to auctlone and eold, at wholesaLe, to

dealere for resaLe and that, as sal-es for resale, lrere exempt from the lnpoaitl,on

of sales tax. In addttlon, petlttoner contends that ln the caee of vehlclee

sold at retall, trade-ln allowances were provlded to almost all- of the purchesers
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and sales tax Ls lmposed onty upon uhe dlfference betweeo the trade-in allowance

and the seL11ng prlce of the vehlcle purchased. Petitloner preeented oo resale

certlflcates, seles invoices or any other evLdeoce to subetantlate hle contentlon

that certaln vehicles were sold for regale or that any of the retall ealea nade

durLng the period at lssue invoLved trade-ln allowances.

4. Petltloner lras the president of Kerrmore and, along wlth hle brotber'

lras a ftfty percent olrner thereof. He had the authorl"ty to slga the corporattonrs

checks and tax retuf,ns and he exercl"sed thls authority on several occaslons.

PetitLoner had the authorlty to hlre aod flre enployees of Kennore and he

derlved subetant,talLy all of hts buslnese lncome from Kenmore.

CONCLUSIONS OF LAW

A. That sectlon 1133(a) of the Tax Law provl.des, ln partr that rrevery

person requLred to collEct aoy tax tmposed by thl"s artlcle shall be pereonally

llable for the tax Lmposed, collected or requLred to be collected.rr Sectlon

f131(1) deflnes "persoas required to collect taxrr as lncludlng any offlcer or

enployee who ls under a duty to act for a corporatlon in conplylng wlth the

provislons of Artlcle 28 of the Tax Law.

B. That lrlthln the meaning and lnteat of sectlons 1133(a) and 1131(1) of

the Tax Law, petittoner lras a person requtred to collect tax oo behalf of

Kenmore and, as suchr was personally llabLe for the tax lmposed' collected or

requlred to be collected by Kennore.

c. That, sectlon 1135(a) of the Tax Law provides thac every person requlrad

to coll-ect tax shall keep records of every sale and of all a,nounta paid,

charged or due and of the tax payable thereon. Such records shall lnclude a

true copy of each sales sLlp, lnvoLce, recetpt or statement. Petltloner falled

to malntaln books and records as requl.red by sectton 1135(a) of the Tax Law.
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AccordlngLy, the Audlt Dlvielon properLy estlnated the taxee due on the basts

of externaL indlces pur{ruaot to the provisions of sectlon 1138(a) of the Tax

Law.

D. That the estimate procedures adopted by che Audlt Dlvlslon were

reasonable under the ctrcumstances and petl.tloner faiLed to eustaln lte burden

to demonstrate by cLear and convlncLng evldence that the Audlt Divlsl.onte

nethod or amount of tax assessed was erroneous (Matter of Surface Llne Operators

Fraternal Organtzatlon, Inc. v. State Tax Commlssl"on, 85 AD2d 858).

E. That the pecltlon of Clenent A. Boknan, Offlcer of Kennore Ford, Ine.r

ls granted to the extent lndleated la Flndlng of Fact "2", .ggp.E; the Audlt

Divislon ls hereby dLrected to modLfy the Noclee of Determlnatlon and Denand

for Paynent of Sales and Use Taxes Due lseued May 28, L9823 and thatr Gxc€pt a8

so gratrted, the petttton ls l"n all other respects dented.

DATED: Albany, New York STATE TAx COMMISSION

JAN 3 0 1987
PRESIDENT


