
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
of

Boccard Industrl-es

Peti t lon

Inc . AFFIDAVIT OF MAILING

for Redetermination of a Deflciency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law
for  the  lear  6 / l /80  -  8 /31 /80 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she is an employee of the State Tax Coumisslon, that he/she ls over L8 yeara
of age, and that on the 15th day of Apri l ,  L987, he/she served the withln
not ice of Decision by cert i f ied mal l  upon Boccard Industr les Inc. the
petitloner in the wlthin proceedlng, bI enclosing a true copy thereof Ln a
securely sealed postpald wrapper addressed as fol- lows:

Boccard Industr ies Inc.
45 South 4th Street
Bayshore, NY 11706

and by depositing same enclosed in a postpald properly addressed wrapper ln a
post office under the excl-usive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the petltioner
herein and that the address set forth on sald rrrapper ls the last known address
of the pet i t loner.

sworn to before me this
15th day of Apri l - ,  1987.

thorlzed to administ.er oat

Pursuant to Tax Law section I74



STATE OT NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Boccard Industr ies Inc. AFFIDAVIT OF MAILING

for Redetermlnatlon of a Defl-clency or Revlslon
of a Determlnatlon or Refund of SaLes & Use Tax
under Art lc l-e(s) 28 & 29 of the Tax Law
for  the  Yeax 6 / I /80  -  8 /31 /80 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Conrmission, that he/she Ls over 18 years
of age, and that on the 15th day of Aprl l ,  1987, he served the wlthin not lce of
Declsion by certifled nalL upon Theodore F. Dlckson, the representatlve of the
petitioner in the withln proceeding, by enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Theodore F. Dlckson
Bower & Gardner
110 East  59 th  S t ree t
New York, NY 10022

and by depositing same enclosed ln a postpald properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee is the representative
of the petitioner herein and that the addreas set forth on sald wraPPer is the
last known address of the representat ive of the pet i t loner.

Sworn to before me this
15th day of Apri l - ,  1987.

to ster oat
PUrSuant to Tax Law sec t lon  174
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Apri l  15, 1987

Boccard Industr les Inc.
45 South 4th Street
Bayshore ,  NY 11706

Gentlemen:

Please take notice of the DecLsLon of the State Tax Co mlssl.on enclosed
herewith.

You have now exhausted your right of review at the adnlnlstratlve level.
Pursuant to sectl.on(s) 1138 of the Tax Law, a proceedlng ln court to revielt an
adverse decLsion by the State Tax ConnLsslon nay be lnstltuted only under
ArtLcle 78 of the Clvll Practice Law and Rules, and oust be coumenced in the
Supreme Court of the State of New York, Albany County, wlthln 4 nonths from the
date  o f  th ls  no t lce .

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revtew Unlt
Bulldlng /i9, State Canpus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: TaxLng Bureauts Representat lve

Petl t loner I  s Representat lve :
Theodore F. Dickson
Bower & Gardner
110 East  59 th  S t ree t
New York, NY 10022



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

BOCCARD INDUSTRIES, INC.

for RevLsion of a Determinatlon or for
of Sales and Use Taxes under ArtLcles
of the Tax Law for the Perlod June 1,
through August 31, 1980.

DECISION

conmenced an audLt of Boccard

November 9, 1982' pet l tLooer,

Refund
28 and, 29
1980

Petl t ioner,  Boccard Industr ies, Inc.,  45 South 4th Street,  Bayshore, New

York 11706, f l led a pet i t lon for revLslon of a deternLnat ion or for refund of

sales and use taxes under Artlcles 28 and 29 of. the Tax Law for the perlod

June 1, 1980 through August 31, 1980 (f l le No. 47962).

0n Novenbet 22, 1986, pet i t lonerts representat ive, Bower & Gardner,  Esgs.

(Theodore F. Dlckson, Esq.r of  counsel) ,  executed on pet i t ionerrs behalf  a

walver of hearlng and submLtted lts case for deeLsLon based upon the exLstlng

record, together with br iefs to be submltted by the part ies on or before

January 5, L987. After due consideratlon, the State Tax Couml.sslon hereby

renders the folLowlng declslon.

ISSUE

Ifhether the Audlt  DLvlsion properly assessed sales tax on pet l t lonerrs

acquisltlon of certain non-manufacturlng assets frou W. D. Boccard & Sone, Inc.

ln conslderat lon for pet l t lonerrs transfer of 375 shares of Lts vot lng stock to

the said W. D. Boccard & Sons, Inc.

FINDINGS OF FACT

1. In February of 1982,

Industrleg, Inc. (hereLnafger

the Audit Divlslon

Itpet, l t ionert t) .  On
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by lts vlce-presldent, Rlchard T. Boccard, executed a consent whereby lt agreed

that sal-es and use taxes due from petitioner for the perlod Septeuber 1, 1979

through May 31, 1980 could be assessed at any tLme on or before June 20, 1983.

0n Novenber 24, L982, pet l t loner,  by i ts presldent,  Wtl l lan D. Boccard'  executed

a Partlal Consent to Fixing of Tax Not PrevLousl-y Determlned and Assessed,

agreelng to the flnal and lrrevocable assessment of tax tn the anount of

$31,618.75 ,  p lus  ln te res t ,  fo r  the  per lod  September  1 ,  1979 th rough May 31 ,

1982. Pet l t loner dld not agree to the assessment of tax on certain asaets

acqulred fron W. D. Boccard & Sons, Inc. (herelnaft ,er " the transferortr) .

2.  0n August 19, 1983, the Audit  Dlvls ion lssued to pet l t loner a Not lce

and Demand for Paynent of Sales and Use Taxes Due in the amount of $31 1618.75,

plus interest,  for a total  aoount due of $42,949.44 fot the perLod Septenber 1,

1979 through May 31, Ig82. The notLce and demand explained that the tax due

nas computed as a result of a recent audlt of petltlonerts records and that the

tax was belng assessed tn accordance wlth the signed Consent to FLxlng of Tax

Not Prevtously Determlned and Assessed. On the same date (August 1.9'  1983),

the Audlt DLvlsion issued to petitloner a Notice of Determlnatlon and Demand

for Paynent of Sales and Use Taxes Due ln the amount of $2,539.07r plue lnterest,

for a total  amount due of $3,378.25 for the perlod June 1, 1980 through August 31,

1 9 8 0 .

3. At a speclaL jolnt meetlng of the dlrectors and shareholders of the

transferor on July 29, 1980, a resolution to llqulclate the transferor pursuanc

to the provlsions of sect lon 368(a) (1) (C) of the Internal Revenue Code wae

adopted. Pursuant to the plan of llquldation, the transferor agreed to transfer

al l  of  l ts buslness assets to pet i t loner in conslderat lon of l ts recelvlng 375

shares of pet l t lonerts vot ing stock, sald shares to be dlstr lbuted to the
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transferorrs shareholders ln proportton to their hol-dlngs Ln the transferor.

The transferorrs property nas transferred to pet l t loner subJect to the l tabl l l t les

of the transferor whlch nere to be assumed by petltloner.

4. PrLor to the adoptlon of the plan of llquidatlon, both the transferor

and petltioner malntatned offlces at 45 South 4th Street, Bayshore, New York.

Both corporatLons had ldentlcal shareholders and dlrectors.

5. On August 1, L980, pecltloner acqulred certaln nonqanufacturlng

assets from the transferor pursuant to the transferorrs llquldatlon plan. The

Audlt Dlvlslon, durlng the course of its audlt of petltloner, deternlned that

the book value of such assets was $36,272.49 and that sales tax was due thereon

ln  the  amount  o f  $2 ,539.07  (7  percent  o f  $36,272.49) .  A f te r  the  t rans fer  o f

the non-manufacturlng assets to petltioner, the transferor dissoLved and

petltioner remained as the surviving corporate entlty. The Cransferor thereupon

flled wlth the Int,ernaL Revenue Servlcer Form 966r Corporate Dlsgolutlon or

Llquldat lon, c l t l .ng sect lon 368(a)(1)(C) of the Internal Revenue Code as the

section under whlch it was to be dlssolved or llquldated. Petlcl.oner flled

wlth the Internal Revenue Service a Notlce of Reorganlzatlon under section

368(a) ( l ) (c )  o f  the  In te rna l  Revenue Code.

6. Pet l t loner contends that the transact lon hereLn quaLif ies for an

exemptlon from the lnpositlon of saLes tax by vlrtue of the provlelons of

sec t ion  1101(b) (4 ) (11) (A)  o f  the  Tax  Law as  saLd s ta tu te  l ras  cons t l tu ted  fo r

the period at lssue.

CONCLUSIONS OF LAW

A. That sect lon 1105

from every retaLl- sale of

provLded ln Artlcle 28 of

of the Tax Law lmposes sales tax upon the recelpts

tanglble personal property, except as otherwlse

the Tax Law.
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B.  That  sec t lon  1101(b) (4 ) ( i l ) (A)  o f  the  Tax  Law,  ln  e f fec t  fo r  the

perlod at lssue, provlded that the term frretai l  gale" does not lnclude "[ tJhe

transfer of tangibl-e personal property to a corporatlon, solely ln conslderation

for the lssuance of lts stock, pursuant to a uerger or consolidatLon effected

under the law of New York or any other Jurlsdlction".

C. That 20 NYCRR 526.6(d)(6)(1v) provldes as folLows:

t'Where a corporatlon purchases another corporatlonts assets ln
consideratLon of issuance of stock of the purchaslng corporatlon, or
the parent of the purchaslng corporation, such as under eectton
368(a) ( l )  (C) of the InternaL Revenue Code, the transact ion doee not
quallfy as a merger or consolldatlon, even lf the selllng corporatlon
ls subsequently llquldated.

ExampLe 9: Corporatlon A wlLl transfer lts aseets to Corporatlon B
ln considerat ion for Brs issuance of shares of l ts stock.
Corporatlon A wLll contLnue to exlst for dlscharging lts
expenses, and then wiLl be dlssolved. The transfer of
tanglble personal- property w111 be subJect to tax' as lt
is carrled out under a plan of reorganlzatlon but ls not
a statutory merger or consol idat lon.r l

D. That a dist lnct lon between a statutory merger or consolLdat lon and an

acqulsltion by one corporation of substantlally all of the propertles of

another corporation ln exchange for all or a part of the vottng stock of the

other corporatlon ls clearly drawn by sectlon 358(a)(f) of the InternaL Revenue

Code which provides, ln pert lnent part ,  as folLows:

I'IN GENERAL. -- For purposes of parts I and II and thls part,
the tern rreorganizat lonf means --

(A) a statutory merger or consolidatlon;

* * *

(C) ttre acquLsltion by one corporatlon' ln exchange solely for
all or a part of lts votlng stock (or in exchange soLe1y for alL or a
part of the voting stock of a corporation whlch ls ln control of the
acgulrlng corporation), of substantially al-l of the properties of
another corporation, but ln determinlng whether the exchange 1s
sol-ely for stock the assumptLon by the acquiring corporatlon of a
11ab1L1ty of the other, or the fact that property acqulred Ls subJect
to a Llabl l l ty,  shal l  be dlsregarded; ' r



-5-

E. That both the Eransferor and petitloner flLed documents wlth the

lnternal Revenue ServLce whlch indlcated that a dlssolutlon or llquldatlon and

a reorganizatlon, respectively, were effectuated pursuant to the provlslone of

sec t ion  368(a) (1 ) (C)  o f  the  In te rna l  Revenue Code.

F. That whlle a transfer of tanglble personal property to a corporation,

solely in consideratlon for the lssuance of lts gtock, pursuant to a nerger or

consolldation effected under the law of New York or any other Jurlsdlctlon ls

speelfLcalLy excluded fron the definition of "retall sal-e'r and ls, lherefore,

not subJect to the loposit ion of sal-es ta4, 20 NYCRR 526.6(d)(6)(1v) speclf lcalLy

excludes from the deflnltlon of merger or consolidatLon a transactlon gueh ag

the one at, issue herein whlch was carried out pursuant to the provlslons of

sect lon 366(a)(1)(C) of the InternaL Revenue Code. The acquisl t , lon, by pet l t loner,

of the non-manufacturlng buslness assets of the transferor ln exchange for shares

of pet i t ionerts vot ing stock was, therefore, subJect to the lnposlt lon of sales

tax .

G. That the petltlon of Boecard Industrles, Inc. ls denied and the Notlce

of Determlnatlon and Demand for Payoent of Sales and Use Taxes Due, lssued

August  19 ,  1983,  l s  sus ta lned.

DATED: Albany, New York STATE TN( COMMISSION

APR 151987
PRESIDENT


