
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltion
o f

BlackJack Dlstr tbutors, Inc.

for Revislon of a Det,erntnatlon or for Refund
of Sales and Use Taxes under Articles 28 & 29
of the Tax Law for the Perlod March 1, 1981
through November 30, 1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Ward, being duly sworn, deposes and says that
she is an employee of the State Tax Conmlssion, that she ts over 18 yeare
of age, and that on the 14th day of August, 1987, she served the wlthln
notlce of declslon by certlfied malI upon BlackJack DlstrLbutors, Inc. the
petitloner Ln the withln proceedlng, b)r enclosing a true copy thereof Ln a
securely sealed postpald lrrapper addressed as follows:

Blackjack Dlstr lbutors, Inc.
c/o James Scott l
163-03 26th Avenue
Fl-ushing, NY f1358

and by deposltlng s€rme enclosed in a postpaid properly addressed wrapper ln a
post offlce under the exclusive care and custody of the Unlted States Poetal
Service wlthln the State of New York.

That deponent further says that the sald addressee ls the petLtloner
herel-n and that the address set forth on sald rrrapper ls the last known address
of the pet l t ioner.

Sworn t,o before me thls
14 th  day  o f  August ,  L987.

lzed to admlnlster
puisuant to Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitton
of

James Scott i ,
0f f icer of BlackJack Dlstr ibutors,

for Revislon of a Determlnation or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod March 1,
through November 30, f983.
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Inc .
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in a postpaid properl-y addressed wrapper ln a
care and custody of the United States Postal
York.

that the sald addressee ls the petltioner
forth on sald rtrapper is the last known addrees

State of New York :
s s .  :

County of Albany :

Connie A. Ward, being duly sworn, deposes and says that
she is an employee of the State Tax Comisslon, that she ls over 18 years
of age, and that on the 14th day of August, L987, she served the wlthln
notlce of declsion by certlfled mall upon James Scottl, Offlcer of BlackJack
Distrlbutors, Inc. the petitloner ln the rJithin proceedlng, by enclosLng a true
copy thereof in a securely sealed postpald wrapper addressed as follows:

James Scott l ,
0f f lcer of BlackJack Dlstr ibutors, Inc.
163-03 26th Avenue
Flushing, NY 11358

and by deposlting same enclosed
post office under the excLusive
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

Sworn to before ne this
l4 th  day  o f  August ,  L987.

to administer
Tax Law sectL



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

BlackJack Dlstr lbutors, Inc.

for RevLslon of a Deternlnation or for Refund
of Sales and Use Taxes under Artlcles 28 & 29
of the Tax Law for the Perlod March 1, 1981
through November 30, 1983.

AFFIDAVIT OF MAILING

St,at,e of New York :
s s .  :

County of Albany :

Connie A. Ward, belng duly sworn, deposes and says that
she ls an employee of the State Tax Comlsslon, that she ls over 18 years
of age, and that on the 14th day of August, L987, he served the wlthin notice
of declslon by certifled nall upon Alvin Kalsteln, the representatlve of the
petitioner ln the wlthln proceeding, by enclostng a true copy thereof Ln a
securely sealed postpald !flrapper addressed as follows:

Alvln Kalsteln
60 Meadow Farm Road
New Eyde Park, NY 11040

and by deposlting s€rme enclosed ln a postpald properly addressed wrapper ln a
post offlce under the exclusLve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner herein and that the address set forth on sald wrapper ls the
last known address of the representative of the petltl.oner.

Sworn to before me thls
14th day of August,  L987.

tlzed to admlnister
pursuant to Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

James Scott l ,
Off lcer of BlackJaek DlstrLbutors, Inc.

for RevLsion of a Det,erminatlon or for Refund
of Sales and Use Taxes under ArtLcl-es 28 & 29
of the Tax Law for the Perlod l{arch 1, 1981
through November 30, 1983.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. l,Iard, belng dul-y sworn, deposes and says that
she ls an empl-oyee of the State Tax Comlsslon, that she is over 18 years
of age, and that on the 14th day of August, L987, he gerved the wtthln notlce
of decision by eertlfled mall- upon Alvln Kalsteln, the representatlve of the
petltloner ln the wlthln proceedtng, b]r encloslng a true copy thereof ln a
securely sealed postpald ltrapper addressed as follows:

Alvln Kalsteln
60 Meadow Farn Road
New llyde Park, NY 11040

and by depositlng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the excluslve care and custody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the representatlve
of the pet,ltioner hereln and that the address set forth on sald wrapper Ls the
last known address of the represent,atlve of the petltLoner.

Sworn to before me thls
14 th  day  o f  August ,  L987.

isterAu Lzed to
Law sectl



STATE 0F  NE I , r r  Y  0  RK
STATE TAX C0MI { ISS ION

ALBANY,  NEW YORK 12227

August 14, 1987

BI-ackJack Distr lbutors, Inc.
c/o James Scott l
163-03 26th Avenue
Flushing, MY 11358

Gentlemen:

Please take notlce of the decislon of the Stace Tax ConmlssLon enclosed
herewlth.

You have now exhausted your right of revlew at the adminLstratlve level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedtng ln court to revlew an
adverse declsion by the State Tax Con'mlssl-on may be lnstltuted only under
Article 78 of the Clvil Practlce Law and RuLes, and must be co'nmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of this not lce.

Inquirles concernlng the computatlon of tax due or refund allowed tn accordance
with thls declsion may be addressed to:

NYS Dept. Taxation and Ftnance
Audit Bvaluation Bureau
Assessment Review Unlt
Bulldlng #9, State Campus
Albany, New York 12227
Phone # (518) 453-4301

Very truly yours,

STATE TN( COMMISSION

cc: Taxlng Bureauts Representatlve

Petltioner t s Representat,lve:
Alvin Kalsteln
60 Meadow Parn Road
New Eyde Park, NY 11040



S T A T E  0 F  N E [ ' I  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E ; r I  Y O R K  L 2 2 2 7

August 14, L987

Ja:nes Scottl,
Off lcer of BlackJack
163-03 26th Avenue
Flushing, NY 11358

Distr lbutors, Inc.

Dear Mr. Scott , l3

Please take notice of the decision of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adnlnlstratlve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse declsion by the State Tax Commlsslon may be lnstltuted only under
ArtlcLe 78 of the Clvll Practlce Law and Rules, and must be conrmenced In the
Supreme Court of the State of New York, Albany County, withLn 4 months from the
date of thls notice.

Inqulrles concernLng the computatton of tax due or refund all-owed ln accordance
wlth this declsion nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Review Unit
Bullding /i9, Scace Canpus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly youre,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petltioner I s Representative :
Alvln Kalstein
60 Meadow Farm Road
New Hyde Park, NY 1f040



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion

o f

BLACKJACK DISTRIBUTORS, INC.

for Revlslon of a Determination or for
of Sales and Use Taxes under Articl-es
of the Tax Law for the Perlod March 1,
through Novenber 30, 1983.
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DECISION

In the Matter of the Pet i t lon

o f

JAMES SCOTTT,
OFFICER OF BLACKJACK DISTRIBUTORS,

for Revlslon of a Determlnation or for
of Sales and Use Taxes under Articl-es
of the Tax Law for the Perlod March L,
through Novenber 30, 1983.

INC.

Refund
28 and

1 9 8 1

t o

Petl t ioner BlackJack Distr lbutors, Inc.,  c lo Janes Scott l ,  163-03 26th

Avenue, Flushlng, New York 11358, fiLed a petitlon for revlston of a determinatLon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period March 1, 1981 through November 30, 1983 (F11-e No. 55135).

Pet l t ioner James Scott i ,  of f icer of BlackJack Dlstr ibutors, Inc. r  163-03

26th Avenue, Flushlng, New York 11358, f1led a pet i t lon for revision of a

determinatlon or for refund of sales and use taxes under Artlcles 28 and 29

the Tax Law for the period March 1, 1981 through November 30, 1983 (Fll-e No

ss136) .

A hearing was held before Robert F. Mulllgan, Hearlng Offlcer, at the

offlces of the State Tax Coomission, Two World Trade Center, New York, New

York, on June 19, 1985 at 9:45 A.M. and continued at the same Locatloa and

of
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be fore  the  same Hear ing  Of f l cer  on  March  11 ,  L987 a t .1 :15  P.M. ,  w i th  a l l

briefs to be subnltted by April 24, L987. Petitloners apPeared by AlvLn

Ka1-stein, CPA. The Audlt Division appeared by John P. Dugan, Esq. (Joseph

Plnto, Jr. ,  Esq.,  of  counsel,  at  the hearlng on June 19, 1986 and Patr lc la

Brumbaugh, Esq.,  of  counsel- ,  at  the hearing on March 11, 1987).

I. Whether a field audit properly determlnetl unpaid sales and use ta:rea

due from Bl-ackJack Dlstr ibutors, Inc.

II. Whether James Scotti rilas a person requLred to collect tax on behal-f of

Blackjack Dlst ,r ibutors, Inc.

FINDINGS OF FACT

1. Pet l t loner Blackjack Distr lbutors, Inc. ( t t the corporatfontt)  operated a

pornographic book store at 2L0 West 42nd Street in New York Clty durlng the

period at lssue. In addltlon to booksr the corporation sold magazlnes, adult

novelties and other ltems. It also offered lts customers the use of coln-oPerated

film viewlng machines.

2. (a) The audit was commenced on August 29, 1983, when the audltor went

to the corporationrs place of business and obtalned lts accountantfs name from

the cashler. The auditor then scheduled an appointmert wlth the accountant for

gctober 11, 1983. 0n said date, the auditor went to the accountentrs offLce.

The accountant nas not in, but had left the corporatlonr s records wlth hls

secretary.

(b) The audltor found that the records were inconplete and lnadequate.

The auditor had requested the last two Federal tncome tax returns flled, 8a1es

tax returns, bank statements, the general ledger and dlsbursement records. The

audltor was furnished with the Federal lncorne tax returns for the fiscal yeare

ended September 30, 1981 and Septenber 30, L982. The sales tax returns were

W.

L .
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also provlded and lt was noted that the returns for the perlod Deceuber 1, 1980,

through August 31, 1981 showed taxable sales only; gross sales nere not sholtn.

A total of 13 bank stateuents for the 20 nonth perlod October 1981 chrough

May 1983 were also presented to the auditor. Deposlts shown on sald

statements ranged from a low of $270.00 for the month of May L982, to a hlgh of

$25,500.00 for the nonth of February 1983, with a nonthly average of $7,610.51.

The general ledger was avallable, but there were no entrles for the perlod

December 1, 1980 through Septeuber 30, 1981. No purchase lnvolces were furnlshed.

(c) Because records were deemed to be lnadequate, salee were estlmatcd.

The audltor uged the gross saLes reported on the corporatlon's Federal lncome

tax return for the f iscal  year endlng Septenber 30, 1981, 1.e.,  $282r654.8L.

The off lcerrs salary of $7,500.00 shown on the return appeared to be too low'

so the auditor lncreased l t  by $10,000.00, added that f igure to gross sales

and rounded the figure to $300,000.00. Quarterly sales nere then deternlned

t o  b e  $ 7 5 , 0 0 0 . 0 0  ( $ 3 0 0 , 0 0 0 . 0 0  d l v i d e d  b y  4 ) .

(d) The audltor used the taxable percentage of 95.80 percent deternlned

ln a prlor audit of the busLness, whlch audlt covered the perlod June I' L974

through May 31, 1977. The 4.20 percent treated as exeopt sales conslsted of

publlcatlons whlch had been deened to be nelrspapers.

(e) Appllcatlon of the 95.80 percent taxable perceotage to the

$75,000.00 est inated sales per quarter resulted ln $862,200.00 ln taxabLe sales

for the audlt  per lod. Tax due was couputed to be $70,592.67. Tax pald or

assessed earl ler was deducted, leavlng addlt l .onaL tax due of $59,870.89.

3. On June 20, L984, the Audlt Dlvlslon lssued the followlng notlces of

deternlnat,lon and demands for paynent of sal-es and use taxes due for the perlod

March 1, 1981 through Novenber 30, 1983:
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(a) to Blackjack Dlstr ibutors, Inc. -  tax due $55,000.41, penalty

$ 1 1 , 6 7 5 . 7 6 ,  p l u s  l n t e r e s t ;

(b) to Janes Scotti, lndivldually and as officer of Bl-ackJack Dletri-

bu tors ,  Inc .  -  tax  due $59,2L6.4O,  pena l ty  $L2,223.83 ,  p lus  ln te res t .

The higher amount assessed agalnst Mr. Scotti was due to assesamenta lseued and

credlted agalnst the corporation and not lts officers. Penalty and statutory

interest were reconmended because errors deternined in the prlor audlt had not

been corrected.

4. Although the corporatton dld not segregate receipts frorn the fiLn

viewlng machines, which were nontaxabl-e, from other sales which were taxable'

records made available by the Audlt Division after the hearlng showed that such

receipts const l tuted an average of 15.14 percent of gross sales durlng the

per lod  0c tober  l ,  1974 th rough Septenber  30 ,  L977.

5. Durlng and prlor to the perlod at lssue, the stock of the corporatlon

was owned by Alfred Scott i ,  brother of pet l tLoner James Scott l .  The business

was orlginally operated by Alfred Scotti, but when James Scotti lost the leaee

to hls own store, he went to work for the corporatlon. James Scottl beca,me

presldent of the corporatlon and nanaged the buslness durlng the audlt perlod.

However, the date he became president and manager does not aPpear ln the record.

James Scotti had the authority to, and ln fact did, sign checks on behalf of

the corporatlon.

6. Petit,ioners contend that the corporationrs business started falllng 1o

late 198L and that eventually, in December 1983, the inventory and fixtures

were turned over to the corporationrs landlord for back rent owed. The

corporation, lt is cLalmed, ceased dolng business at that time.
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CONCLUSIONS 0F LAI,I

A. That Tax Law $ f138(a)(1) provtdes, ln pert l .nent part '  as fol lows:

rrlf a return required by thls artlcle ts not flled' or lf a
return when ftled ls lncorrect or Lnsufflcient, the aoount of tax due
shal-l be deternlned by the tax conmlsslon from such infornatLon as
nay be avallable. If necessary, the tax nay be estlnated on the
basls of ext,ernal lndlees, such as stock on handr putchaseg, rental
pald, number of roous, locat,ton, seale of rents or chargesr conparable
rents or charges, type of accommodatlons and servlce' ntrmber of
employees or other factors."

B. Thac where a taxpayerts records are tnconplete or lnsufflcl.ent, the

AudlC Dlvtslon may select a method reasonably calculated to reflect the sales

and use taxes due, aod the burden then rests upon the taxpayer to deoonstrate by

clear and convinclng evldence that the nethod of audlt or amount of tax aesessed

was erroneous. (Surface Llne Operators Fraternal Organlzatlon, Inc. v. Tully'

85  AD2d 858. )

C. That, ln thls case, the records of BlackJack Dlstrlbutors" Inc. ltere

elearly lncomplete ln that onLy a portion of the general ledger was availabte,

only 13 out of 20 bank statementa were produced and no lnvolces were presented.

AccordingJ.y, subject to certaln nodlflcatlons, infra, lt was proper for the

Audlt Dlvlslon to estimate taxes based on sales per the Federal Lncome tax

returns and the taxable percentage fron an earlier audtt of the same bustneas.

D. That although lt was permlsslble to estimate taxes' lt was lmproper

for the Audlt Dlvlslon to assuue, wlthout further lnvestlgatl.on, that the

offlcerrs salary shown on Ehe 1981 return rras lnadequate. Accordlngly, aales

are reduced to $282,654.81 per yeat,  or $70,663.7O per quarter.

E. That the taxable percentage ls to be reduced fron 95.80 percetrt to

80.66 percent based on an allowance of 15.14 percent for nontaxable fllu viewlng

recelpts (Findlng of Fact "4").
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F. That petltloner James Scotti rras a person requlred to collect tax on

behal- f  of  Blackjack Distr lbutors, Inc. wlthln the neaning of Tax Law $$ 1133(a)

and 1131(1) and ls personally liable for paSrment of the taxes owed by the

corPorat ion.

G. That the petitions of BJ-ackJack Distributors, Inc. and James Scottl,

as officer, are granted to the extent lndicated Ln Concluslons of Law rrDrr aud

t'Ett; and except as so granted, the petltions are denied and the notlces of

determinatlon and demands for paynent of sales and use taxes due lssued on

June 20, L984, as so nodif led, are sustaLned.

DATED: Albany, New York STATE TN( COMMISSION

AUo 141987


