
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

Otto l[. Behrens

for Redeternlnatton of a Deflctency or Revlslon
of a Deternlnatlon or Refund of Salee & llse Tax
under Arttcle(s) 28 & 29 of the Tax Law for the
Pertod 9 |  L  179-8131182.

AFFIDAVIT OF MAILING

that the sald addressee ls the petl.ttoner
forth on satd lrrapper ls the last kaoltn addrees

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, betng duly sworn, deposes aod saye that
he/she is an enployee of the State Tax Gonnlsston, that he/she l.s over 18 years
of age, and that on the 9th day of January, L987, he/she gervEd the wtthtn
notlce of Dectslon by certlfled matl upon Otto W. Behreas the petitloner tn the
wlthln proceedl"ng, bI encloslng a true copy thereof 1o a securely sealed
postpald lrrapper addreesed as follows:

Otto W. Behrens
720 Ltberty Ave.
Staten Igland, NY 10305

and by deposltlng same enclosed tn a poetpald properLy addressed wrapper ln a
post offlce under the excluglve care and custody of the tlnlted States Poetal
Servtce withln the State of New York.

That daponent further saye
heretn and that the address set
of the petlt loner.

Sworn to before ne thts
9th day of JEnu4iy, 1987.

to adulntster oaths
pursuant to Tax Law section 174



STATE 0F NE['I YORK

STATE T$( COMMISSION

In the Matter of the Petltton
of

Otto W. Behrens

for Redeternlnatlon of a Deftcteocy or Revtslon
of a DeternlnatLon or Refund of Sales & tJse Tax
under ArtlcLe(s) 28 & 29 of, the Tax Law for the
Per lod 9 lL/79-813L182

AFFIDAVIT OF MAILING

Scate of New York :
9 3 .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly swora, deposes aod says that
he/shE ls an employee of the State Tax Oommlselonr that he/she ls over 18 years
of age' and that on the 9th day of January, 1987, he gerved the ldthln nottce
of Dectslon by certlfied nall upon lgnazLo A. PledtLato, the represenCattve of
the petltloner tn che wlthln proceedlng, by encLostng a true copy thereof ln a
securely sealed postpatd wrapper addressed as follolrs:

Ignazlo A. PlEdt lato
600 Forest Avenue
Staten Igland, NY 10310

and by deposltlng 6ane enclosed ln a postpatd properly addresged wrapper la a
post offtce under the excluslve care and custody of the Unlted States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addresaee ts the representatlve
of the petitloner hereln and that the address set forth on sald wrappor le the
laet known address of the representattve of the petlttoner.

sworn to before na thls
9th day of January, 1987.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N
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January 9, 1987

Otto t{. Behrens
720 LLbetty Ave.
Staten Island, NY 10305

Dear Mr. Behrens:

Please take notlce of the Deelslon of the Scate Tax Conolsston enclosed
herewlth.

You have now exhausted your rtght of review ac the aduintstratlve level.
Pursuant td sectlon(s) 1138 of the Tax Law, a proeeedtng tn court to revlelt an
adverse declsion by the State Tax Conrnlsslon nay be lnstLtuted only uader
Article 78 of the Clvll Practtce Law and Rules, and must be commEnced ln the
Supreme Court of the State of New York, Albany Countlr wtthln 4 nonths fron thE
date of thts not lce.

Inqulrles coocernlng the cooputatton of tax due or refund allowed ln accordance
with thls declston may be addressed co:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatton Bureau
Assessnent Revlew Ilnlt
ButLdLng f9, Stace Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representatlve

PetlEloner I s Representatl"ve :
Igoazlo A. Pledllato
600 Forest Avenue
Staten Ieland, NY 10310



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

OTTO W. BEHRENS

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Perlod September 1, 1979
through August 31' L982.

Petltloner, Otto W. Behrens, 720 Llberty Avenuer Staten Island, New York

10305, flled a petltlon for revlslon of a determlnatLon or for refund of eales

and use taxes under Artlcles 28 and 29 of, the Tax Law for the perlod Septenber 1'

1979 through August 31, f982 (r l le No. 56220,.

A hearl"ng was held before Allen Caplowaith, Hearlng Offl"cer, at the

offlces of the State Tax Coumisston, Two l{orl-d Trade Center, New York' New

York, on July 16'  1986 at 9:15 A.M. Pet l t ioner appeared pro se. The Audlt

Dlvlglon appeared by John P. Dugan, Esq. (Michael Infant lno, Esq.r of  couneel) .

ISSUE

DECISION

taxes due from

August 31, L982.

- Whether Otto

Tomre Motors, Ine.

W. Behrens is personally llabl-e for sales

for the perLod September 1, 1979 through

FINDINGS OF FACT

1. On l,Iarch 31, 1984, the Audlt Divlslon lgsued a Notice of Deternloatlon

and Demand for Payment of Sales and Use Taxes Due agatnst Otto I'1. Behrens' as

off lcer of Tomte Mocors, Inc. (" the corporat l .onrr) ,  for taxeg due of $23'57O.64,

pLus  pena l ty  o f  $5 ,829.65  and ln te res t  o f  $9 ,74L.14 ,  fo r  a  to ta l  due o f  $39,141.44 .

Sald notlce resulted fron an audLt of che corporation for the period Septenber I'
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1979 through Auguet 31, L982. The audlt was performed el.nce no sales tax

returas were filed by the corporatton for the perlod at legue heretn.

2. In hls perfected pet l t lon, Otto I{ .  Behrens (herelnafter rrpet l t looertr)

stated that the Departnent of Taxatloo and FLnance made ao error ttln stattng

that Otto Behrlns [slc] was an offLcer of Torn E. Motors [slc] for the period

ln quest lon.r l

3. The corporation waa a used car deaLerehip which operated Ln Stateo

Ieland, New York durlng the perlod at Lesue.

4. The corporatLon subnLtted a packet of documents to the Departmeot of

Motor Vehl"cles, Rtchmond DLstrict office ("DMV") respectlng the sale of the

buslness to petltloner on July 1, L979. Sald packet included' loter al-la' the

followlng documents:

(a) A statement from one Thonas J. Scottor presldent, whereLn Lt wae

stated that 'ron June 25, L979 the board of officers met and decidEd to

se1l this corporat lon fTomte Motors, Inc.]  to Mr. Otto Behreng' 17 Llberty

Ave Staten IsLand for the total sum of $5,000.'r Accordlng to sald statcmeot,

the date of gale was JuLy 1, L979.

(b) A let ter f rom Mr. Scotto dated August 15, L979, wherelo l t  was

scated thatrras of July 1, L979 I ,  Thomas J. Scotto, have eold al l  ny

lnterest ln Tomre Motors, Inc. Thls corporatlon ltas eagaged ln the eale

of ueed autos. Please be further advlsed that thls corporatlon hae been

sold to Mr. Otto Behrens, 17 Ll"berty Ave. Staten Isl-and, N.Y.rr

(c) A DI'IV Dealer Record Card whl"ch lodlcated that the change of

officers, wherein pectcloner repLaced Mr. Scotto, was approved Septenbet 26,

1 9 7 9 .
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(d) Two (2) character reference letters, each dated Septeuber 19,

L979. These Letters nere requlred ln order for the DI"fV to graot approval

to the change of officers from Mr. Scotto to petitloner.

5. The Audlt Dlvlsion subnltted three (3) DMV Slgnature Authorlzation

forns for the corporatioa dated December l, L979, December 25, 1980 and Deceober 15,

1981, respectl"vely. Each of sald forms bore petitlonerf s signature.

6. The Audlt DLvlsLon subnltted a DMV Order of Suspenslon or Revocatloor

dated July 14, 1983' wherein lt was stated that the llcenses of the corPoratlon

were revoked. A copy of sald order was malled to petltLoner.

7. The ftle contalns a sal-es agreemeot whlch states that on August 15,

1979, petttloner soLd hls l"nterest l"n the eorporatlon to one Edward Steiger for

one dollar. Sald agreement was neither notarlzed not ftled with the DMV.

8. Durl"ng the hearlng, petLtioner testlfted that he'rhad nothlng to do

with the buslnees." [Ie contended that he merely slgned varloug forme as a

favor to hls grandson, Edward Stel"ger.

CONCLUSIONS OF LAW

A. That sectlon 1133(a) of the Tax Law places personaL llablllty for the

taxes imposed, coLlected or requlred to be collected under Artlcle 28 upon

"every person requLred to collect any tax" Lmposed by said article. Sectlon

1131 (1) furnishes the followlng definltion for the term ttpersons requlred to

col lect taxtt :

" tPersong requlred to col lect taxt or tperson requLred to
collect any tax lnpoeed by thls articler ehall lnclude: every vendor
of tanglble personal property or gervLces; every reclplent of amuee-
ment charges; and every operator of a hotel. Sald terns shal1 also
lnclude any offlcer or emptoyee of a corporatlon or of a diseoLved
corporatlon who as such offlcer or enployee ls under a duty to act
for such corporatLon ln conpLylng wlth any requlrement of thls
artl"cle and any member of a partnershlp."
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B. That the record clearly shows that petlt,Looer was the olrner' as well

as an offlcer, of the corporatl.on during the entlre perlod at lssue hereia.

AccordLngly, he rraa a person required to collect the sales tax at Lssue hereln

wlthln the meanLag and lntent of eectlone 1131(1) and 1133(a) of the Tax Law.

Therefore, for the perlod at l.ssue, petltioner is personally liable for the

taxes assessed.

C. That the pet l t ion of

Determlnatlon and Demand for

1984 ls sustalned.

DATED: Albany, New York

JAN 0 91981

Otto W. Behreas ls denLed and the Notlce of

Payment of Sales and Uge Taxes Due issued March 31,

STATE TA)( COMMISSION

PRESIDENT


