
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
o f

B & l{  Service Center,  Inc.
and l{tll lan & rYargaret Schwl.ng, as Offlcers

for RedeternLnatLoa of a Deflctency or Revlston
of a Determlnatlon or Refund of Sales & Ilse Tax
under Artlcl-e(s) 28 & 29 of the Tax Law for the
Perlod 12/ L /  80-813L |  82.

AFFIDAVIT OF MAILING

State of New York :
g g .  :

County of Albany :

Davld Parchuck/Janet, M. Snay, betng duly sworo, deposee and eays that
hE/she ls an enployee of the State Tax Conntgelon, that he/she ls over 18 years
of age, and that on the 9th day of January, 1987, he/she gerved the wlthtn
nottce of DecLstoa by certlfted nall upon B & M Servlce Center, Iac., and
WlLllan & Margarec Schwlag, as Offlcers the petlctonere ln the wlthin
proceedlng, blr encloslng a true copy thefeof ln a securely sealed poetpald
wrapper addressed ag follows:

B & M Servlce Oencer,  fnc.
and l{1111an & Margaret Schwtngr as Offtcers
569 Route 109
I{. Babylon, NY IL704

and by deposlttng €rame enclosed tn a postpald properly addregsed wrapper ta a
post offLce under the exclustve care and custody of the United Statee Postal
Service wlthtn the State of New York.

That deponent further says
heretn and that the address set
of the petLcioner.

Sworn to before ue this
9th day qf January, 1987.

that the sald addressEe ls the petttlooer
forth on said wrapper ts Ehe last knolto address

pur€ruant to Tax Law saction 174



S  T A T E  O F  N E I d  Y O  R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O g , K  1 2 2 2 7

January 9, 1987

B & M ServLce Center,  Inc.
and tiltl ltan & Margaret Schnlng, as Offtcers
569 Route 109
I,I. Babylon, NY LL704

Gentlemen:

Please take nottce of the Dectston of the Scate Tax CounLsslon enclosed
herewtth.

You have now exhausted your r{ght of revlew aE the adnlnlstrattvE lEvel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse dects{on by the State Tax ConnLsslon may be tnstituted only under
Article 78 of the Ctvtl Practlce Law and Rules, and uust be commenced tn the
Supreme Court of the State of New York, Albany Countyr wtthln 4 nonths fron the
date of thls not lce.

Inqulrtes concerntng the computatlon of tax due or refund allowed in accordance
wtth thts declslon nay be addressed to:

NYS Dept. Taxatlon and FLnaace
Audtt Evaluatl"oo Bureau
Assessoent Review llnit
Butlrtlng #9, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yourer

STATE TAX COMMISSION

cc: Texlng Bureaufs Representatlve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlons
:

o f
:

B & M SERVICE CENTER, INC. AND DECISION
WILLIA}I SCIIWING AND MARGARET SCHWING, AS OFFICERS :

for Revtsloo of Deterninations or for Refunds of :
Sales and Use Taxes under Arttcles 28 and 29 of,
the Tax Law for the Pertod December 1, 1980 :
through August 31., L982.

:

Pettttooers, B & M Service Center, Inc. aod Wllltan Schwl.ng and Margaret

Schwlng, as offLcers' 569 Route 109, I,Iest Babylon, New York IL704, flled

petltlons for revlsion of deternlnatlons or for refunde of eales and use taxeg

under ArttcLes 28 and 29 of the Tax taw for the perLod Deceuber 1' 1980 through

August 31, 1982 (FtLe Noe. 52372, 53048 and 53049).

A heartng wae held before Danlel J. Ranalll, Ilearlag Offlcerr at the

offlces of the Stace Tax Conmlsslon, Two World Trade CEoter, New York' New

York, on July 16, 1986 at 2:15 P.M., wlth addtt looal evldence to be eubnlt ted

by Septenber 15, 1986. PetLttoner ll l l ltam Schwlng appeared pro s€. The Audlt

Dlvtston appeared by John P. Dugan, Esq. (Mlchael Infant lno, Esq.r of  couneel) .

ISSUES

I. Whether the Audlt Dlvlslon properly deternlned addtttooal sales taxeE

due on che basis of external lndtces.

II. t{hether I'ItlLtan Sehwlng and Margaret Schwlng lrere per{rons requlred to

collect tax and lrere, therefore, personally ltable for all sales and uge taxes

due fron B & M Servlce Center, Inc.
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FINDINGS OF FACT

1. 0n March 8, L984, the Audit Dlvislon lssued against petltloner, B & M

Servlce Center, Inc. (ttB & M"), a Notlce of DetermLnatlon and Demand for

Payment of Sales and Use Taxes Due for the perLod December 1, 1980 through

August  31 ,  L982,  asser t ing  a  tax  due o f  $751467.00 ,  pLus  pena l ty  o f  $18r5 I7 .70

and ln te res t  o f  $25,768,43 ,  fo r  a  to ta l  due o f  $1191753.13 .  Ident lca l  no t lceg

were malled to petitioners, WLllian Schwlng and Margaret Schwing' as offlcere

o f  B  & M,  on  Apr l l  30 ,  1984.

2. By l-etter dated JuJ-y 19, 1983, the Audlt Divl.slon inforned B & U that

an audlt of lts St,ate tax returns nas beLng conducted and requested that

petLtLoner respond to a questionnalre and provlde a copy of certaln Federal tax

returns. Two follow-up letters nere sent on or about September 7' 1983 and

November 14, 1983, respectlvely. No reply was recelved to any of the lettere

sent .

3. Because B & M fal l -ed to respond to the Audit  Divis l .onfs reguests'

addltl.onal sales tax due was determlned on the basls of avatlable lnfornatlon.

B & Mts gasollne suppller provided the Audlt Dlvlslon wLth a record of B & Mrs

gasoline purchases for the perLods under conslderation. I{lthln each sales tax

quarter, the number of gallons purchased was nultiplled by the statewlde

average selllng price of gasollne during the sane quarter to deternlne audlted

gasoline sales. The seLllng prlces nere approprLateJ-y adjusted to remove sales

tax included ln the price.

4. Pr ior to the audit  of  B & M, the Audlt  Dlvls l-onrs Dlstr lct  Off ice had

conduct,ed a survey of gasoJ.Lne stations 1n the Long Isl-and area. The audltor

who observed B & M noted that there rilere two mechanics on duty and three repaLr

bays, from which lt was concluded that B & M performed a moderate number of
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repairs, lncludlng tax exempt New York State lnspectlons. Based on past audlt

experience, repalr sales were estlmated at 38 percent of audlted gasollne

sa les .

5. Using the methodol-ogy described, the Audlt DlvLslon calculated additlonal

tax due as follows:

Audlted gasoline sales
Audited repair sales
TotaL audited sales

Audl-ted tax due
Sales tax paid
Additional tax due

$  864 ,417 .00
328,479.O0-

$1 ,192 ,896 .00

g  85 ,032 .00
9 ,565 .00-

$  75 ,467 .OO

6. Wtl-l-ian Schwlng lras the presldent of B & M. He operated the gas

station; hired, flred and paid employees; slgned all sales tax returns; and

provlded lnfornation to aD account from whlch all tax returns ltere prepared.

7. Margaret Schwing rras the vlce president of B & M. Her associatlon

with the corporatlon rras merely a formalLty. She had no lnvolvement wlth the

operatton of the gas statton, dld not naintain or revLew lts books and recorde

and slgned checks only on occaslon and at the directlon of her husband.

8. Petl.tioners strongl-y objected to the audit methodology and resulte.

Ilowever, no documentary evidence was Lntroduced whlch supported thelr contention

that the assessment was ln error.

CONCLUSIONS OF LA$I

A. That in J-tght of B & Mfs fal.Lure to respond to the Audlt Divislonts

questionnalre or to make avallabl-e any records from which its reported sales

could b6 verlftcd, the.Au&lt DivisLon was justifled ln estimatlng B & Mfs tax

l iabl l l ty on the basis of the i r i fornat lon aval lable to i t  (Tax Law St138[a][1] ;

M a t t e r o f R i s t o r @ , l 0 2 A D 2 d 3 4 8 , 3 5 0 ) . B e c a u g e p e t i t 1 o n e r s
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falLed to demonstrate that either the audlt nethodology or the result arrLved

at was erroneous, the assessnent ls upheld.

B. That petltLoner llllltan Schwlng was actlvely lnvolved 1o the day-to-day

operations of B & M, slgned checks on the corporate account, hLred and flred

enpLoyees and stgned tax returos. Therefore, he nas a person requlred to

collect sales and uge taxes aod l"s personally llable for the c:rxes luposed by

Ar t l c les  28  and 29  o f  the  Tax  Law (Tax  Law SSl I3 l [1 ] ;  1 f33 [a ] ) .

C. That Margaret Schlrlng had no day-to-day responalbllltiee in the

corporatLon and no knowledge of or lnvolvement ln the flnanclaL affalrs and

management of the corporacLon. Thereforer she ls not personally llabLe for

sales and use t,axes due from B & M.

D. That the petitl.on of Margaret Schwing ls granted aod the Notl.ce of

DetermlnatLon and Demand for Paynent of Sales and Use Taxes Due lssued agalnat

Margaret Schwlng on AprLl 30, 1984 le cancelled

E. That the petitlons of B & M Servl.ce Center, Inc. and Wllllan Schwlng

are denLed and the notlcee of determlnatlon and denands for payment of eales

and use taxes due issued March 8, 1984 and Aprl1 30, 1984, respecttvely, are

sustatned.

DATED: Albany, New York STATE TAX COMMISSION

JAN 0 I 1987
PRESIDENT


