
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter

Dogan Aygoren
d lb la  D & I

for RedeternLnatlon of
of a Determinatlon or
under Art lc le(s) 28 &
for the Perlod 6/L/80

of the Pet i t ton
of
& Ilhan Gu1dal

Servtce Stat lon

a Deficlency or Revisl.on
Refund of Sales & Use Tax
29 of the Tax Law
-  L L l 3 0 / 8 0 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duJ-y sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 24th day of Februaryr L987, he/she served the wlthln
notice of Decision by certlfted mall upon Dogan Aygoren & Ilhan Guldal, dlb/a O
& I Servlce Statlon the petltloner tn the wlthin proceedLng' b)t encloeLng a
true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Dogan Aygoren & ILhan GuldaL
d/bla D & I  Servlce Stat lon
c lo  Har ty  Schochat  &  Co. ,  P .C.
325 Broadway
New York, NY 10007

and by deposltlng same enclosed in a postpald properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the Petltloner
herein and that the address set forth on sald wrappet Ls the last known address
of the pet l t ioner.

before me thls
of Februaryr 1987.

ter oaths
Eo Tax Law sect lon I74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon
o f

Dogan Aygoren & Ilhan Guldal
dlbla D & I  Service Stat ion

for Redeterminatlon of a Deficiency or Revlslon
of a Determination or Refund of Sates & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /L /80  -  LL /30 /80 .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she ls an employee of the State Tax Co'nlsslon, that he/she ls over 18 years
of age, and that on the 24th day of February, 1987, he served the wlthl.n notl.ce
of Decislon by certifted nail upon llarry Schochat, the representatlve of the
petitioner in the withln proceedlng, bI encl-oslng a true copy thereof in a
seeurely sealed postpatd wrapper addressed as fol lows:

Ilarry Schochat
325 Broadway
New York, NY 10007

and by deposlting same enclosed ln a postpald properl-y addressed wrapper in a
post offlce under the exclusl.ve care and custody of the Unlced States PoscaL
Servtce wlthin the State of New York.

That deponent further says that the sald addressee ls the repreaentatLve
of the petltloner herein and that the address set forth on sal.d lrrapper Ls the
last known address of the representatLve of the pet l t ioner.

before me thls
o f  February ,  1987.

ister oat
bx Law sect lon 174



STATE OF  NEW YORK
STATE TAX COMXISS ION

ALBANY,  NE I {  YORK L2227

February 24, L987

Dogan Aygoren & Ilhan Guldal
d/b/a D & I  Servlce Stat lon
c /o  l la r ry  Schochat  &  Co. ,  P .C.
325 Broadway
New York, NY 10007

Gentlemen:

Please take notlce of the Dectslon of the State Tax Comlselon encLosed
herewith.

You have now exhausted your rlght of revlew at the admlnLstratlve level.
Pursuant to section(s) 1138 of the Tax Law, a proceedlng l-n court to revlew an
adverse deciston by the State Tax Coomisslon uay be Lnstltuted only uader
Artlcle 78 of the Clvit- Practlce Law and Rules, and must be conrnenced ln Ehe
Supreme Court of the State of New York, Albany Countyr wlEhln 4 months from the
date of thls not lce.

Inqulries concernlng the computation of tax due or refund allowed in accordance
wlth this decislon mav be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
BulLdtng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

TaxLng Bureauf s RepresentatLve

Petl t loner t  s Representat lve :
Ilarry Schochat
325 Broadway
New York, NY 10007

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petttloa

o f :

DOGAN AYGOREN & ILHAN GIILDAL : DECISION
DIBIA D & I  SERVIEE STATION

:
for RevlsLon of a DetErmlnatlon or for REfund
of SaLes and Use Taxes under Arttcles 28 anrd 29 :
of the Tax Law for che Perlod June 1, 1980
through Novenber 30, 19801 3

PetltLoners, Dogan Aygoren and llhao Guldal dlAla D & I Servlce Statloa, c/o

Harry Schochat & Go., P.C., 325 Broadway, New York, New York 10007, ft led a

petitton for revteton of a deterutnatton or for refund of sales aod uge taxes

under Artlcles 28 and 29 of, the Tax Law for the pertod June 1, 1980 through

November 30, 1980 (Ftle No, 423L8r.

A heartng was held before Dorls E. Steinhardt, Hearing OffLcer' et the

offlces of the Stace Tax Conmtgglon, Two l,lorld Trade CentEr' New York' New

York, on July 16, 1986 at 2:00 P.M., with atL brlefs to be f l led by Septenber I '

1986. PetLtLooers appeared by tlarry Schochat, C.P,A. aod Seth D. Friadlaod'

Esq. The Audlt Dtvlelon appeared by John P. Dugan, Esg. (Angelo A. Scopclltto,

Esq.r  o f  counsEl) .

ISSUES

I. Whether the Audlt Dlvteton properLy deterntned the addltloaal ealee

tax due fron petltloners, Dogan Aygoreo and llhan Guldal dlbla D & I Scnrico

Statlon' for the pertod Juae 1, 1980 through November 30, 1980.

II. Whether a penalty asserted agalnst pEctctoners on the basls of fraud

ls proper and should be eugtal.ned.
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FINDINGS OF FACT

1. On May 20, L982, the Audit DLvlslon, as the result of a fl.eld audLt,

lssued to petltioners, Dogan Aygoren and Ilhan GuLdaL' a Notice of Determlnatlon

and Demand for Palrment of Sales and Use Taxes Due assesslng a sales tax due of

$ I00 ,670.43 ,  p lus  a  50  percent  f raud pena l ty  o f  $50,335.22  and ln te res t  o f

$20,322.51 ,  fo r  a  to ta l  due o f  $171,328.16  fo r  the  per iod  June 1 ,  1980 th rough

November 30, 1980. On August 18, Ig82, the pet i t loners t lnely f l led an appl lcat lon

for a hearlng to revlew the notice.

2. Durlng the perlod at issue, the petltloners operated, as a partnershLp,

a gas st,at,ion doing business as D & I Servlce Statlon ("D & It') at the corner of

Main Street, and llotor Avenue ln Farmingdale, New York. For the perlod at

issuer the petitloners fl1ed two sales and use tax returns whlch provlded the

following Lnfornatlon relattve to thelr buslness:

Period Covered by Return Taxable Sales Reported

June 1 - August 31, 1980 $L6,273.00
September 1 -  November 30,  f980 11,862.00

Sa1es Tax Due

$1 ,139 .11
830 .34

3. On November 18, 1981, the Audlt  Dlvls ion lnLt lated an audlt  of  D & Irs

books and records. Petitioners presented the audltor wlth a check dtsbursements

Journal. The auditor requesred but lras not provlded lrlth dally sheets' sales

and purchase tnvoiqes, and books of orlginal entry. The audltor therefore

declded to use external tndlces to determine D & Irs saLes tax llablltty.

4. The Audit Dlvlsion first determined, based upon a revlew of the

records of D & Irs gasolLne dlstr lbutor,  Vantage Petroleum Corp. ("Vantagett) ,

that for the three-month period of Septenber, October and November 1980' D & I

purchased 4941556 gallons of regular and unleaded gasollne, sunnarlzed as follows:
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Month ReguLar

173, r42
136 ,080
64,509

UnLeaded

54 ,309
41 ,608
24,909

Total GaLlone

227 ,450
L77,688
89 ,419

494,556

September
October
November

This amount nas nultlplled by the average selllng prlce of gasollne for thl.s

period as determlned by the Audlt Dlvision of $1.25, to compute taxable saLeg

of $618,195.00. I t  should be noted the $1,25 prLce per gal lon was net,  of  the 8

cents per gallon Stat,e gasol-ine tax and the State and local sales tax. the

taxabLe sales for this three-month period were compared to taxable sales

reported for sald perl.od of $1L,862.00, resul-tLng ln a margln of ertat of

5,111.6 percent, .  The margln of error rras appl. led to taxable sales reported for

the audlt  per iod to compute addlt ional taxable sales of $1'438r149.00 and

add l t lona l  sa les  tax  due o f  $100,670.43 .

5. The Audlt DlvisLon asserted a fraud. penalty because the petltLonerg

failed to present for audlt the books and records which were requested, and

also because of the nagnltude of the addlttonal taxes ln relatlon to taxes

reported by D & I  on l ts sales tax returns.

6. Petitioners contend that they only operated the statlon between

August 8 and October 31, 1980, and therefore dld not purchase any gasollne tn

November 1980. Petltloners Lntroduced a copy of an agreement, dated October 30'

1980, between themselves and Vantage which purportedly ternlnated their lease

of  the  bus lness  premises  e f fec tLve  a t  11 :59  P.M.  on  October  31 ,  1980.

7. Petltloners also argue that the station dld not have the capacity to

punp the approxinately 1651000 gallons per month as determined fron the lnfornaElon

obtained from Vantage. Pet,ltioners lntroduced a copy of an affidavlt of tlr. Allen H.

Fisher, a former vice-president of Vantage, whereln he lndlcated that during

1977 and 1978 the premises punped an average of 47 1929 gaLLons per month.
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8. Lastly, petltloners uaintaln that the Audlt Dlvlsion, by fallure to

present as witnesses the audltors invol-ved 1n the audit of Vantage or to subml.t

other evldence regarding said audit, falled to show that they actually purchaeed

the indlcated gallong from Vantage and, therefore, the assessment shoul-d be

cancel led.

9. Pet i t loners did not of fer ln evtdence thelr  books and/or records.

CONCTUSIONS OF LAW

A. That sectlon 1135(a) of the Tax Law provides that every person required

to col-lect tax shall keep records of every sale and of all amounta pald,

charged or due thereon and of the tax payable thereon. Such records shall

lnclude a true copy of each sales sl l .p,  lnvolce, recelpt or statement.

B. That sect ion 1138(a)(1) of the Tax Law provl .des, in pertLnent part ,

that lf a sales and use tax return is not filed, or lf fiLed Ls lncorrect or

lnsufflcient, the anount of tax due shall be determlned from such informatlon

as may be available. This section further provides that, tf necessary, the tax

nnay be estlnrated on the basis of external Lndlces.

C. That the books and records of D & I Service Statlon were inadequate and

inconpJ-ete for purposes of det,ermintng taxable sal-es or salee tax due. Ttrerefore,

the use of external lndlces l.s permlssible (Matter of Korba v. New York State Tax

Conmission, 84 LDzd 655). Accordingly, the Audit DivLsionfs deternlnatlon of

addit lonal tax due was proper pursuant to sect ion 1138(a)(1) of the Tax Law.

Exactness l-s not required where Lt ls the taxpayerts own fallure to malntaln

proper records whlch prevent,s exactness in the deterninatlon of salee tax llabiLLty

(l,latter of ltarkowitz v. State Tax Commlssion, 54 lDzd, 1023).

D. That sect lon l l45(a)(2) ot the Tax Law was added by sect loa 2 of chapter

287 of the laws of. 1975. Durlng the perLod ln lssue, thls paragraph provided:
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"If the faLlure to file a return or to pay over any tax to the
tax commission within the tine requlred by thls article is due to
fraud, there shall- be added to the tax a penalty of flfty percent of
the amount of the tax due (in lleu of the penal-ty provlded for in
subparagraph (1 )  o f  paragraph one) ,  p lus  ln te res t . . . " .

E. That sect ion 1145(a)(2) of the Tax Law \ras enacted by the Legislature

with the lntention of havlng a penalty provlslon ln the Sales and Use Tax Law

whlch was similar to that which already extsted ln the Tax Law with respect to

def ic lenc ies  o f r  ln te r  a l iq ,  persona l  lncome tax  (N.Y.  Leg ls .  Ann. ,  L975 '  p .350) .

Thus, the burden placed upon the Audlt Dlvislon to establlsh fraud at a hearing

lnvol-vlng a deficiency of sales and use tax ls the sa,me as the burden pl-aced

upon the Audlt Dlvlsion in a hearlng Lnvolvlng a defLclency of personal lncome

tax. A findlng of fraud at such a hearlng "requires clear, definlte and

unmlstakable evldence of every element of fraud, lncluding willful' knowledgeable

and Lntentional wrongful acts or omlsstons conetltutlng false representatlons'

resulting ln dellberate nonpaynent or underpaynent of taxes due and owing.tt

(l{atter of trlalter Shutt and Gertrude Shutt, State Tax Conmlsslon, June 4,

1 9 8 2 .  )

F. That based on the evldence presented, the Audlt Divlsl.on has not

sustained Lts burden of provlng that the imposltlon of a fraud penalty ls

warranted. Ilowever, slnce the petl-tioners have falled to demonstrate that the

faLlure to pay the taxes at lssue was due to reasonable cause and not due to

wi l l fuL negl-ect,  a penalty pursuant to Tax Law sect lon t t45(a)(1) ls hereby

lmposed.

c. That the petitlon of Dogan Aygoren and Ilhan Guldal a/b/a D & I Servl.ce

Statlon is granted to the extent lndicated tn Concluslon of Law "F"; the Audlt



Dlvtston Ls hereby dlrected

for Paynent of Sales and Uee

so granted, the PgEttLon ts

DATED: Albanyr New York

FEB 2 4 1987.
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to nodlfy the Nottce of Deteruination and

Taxes Due lseued May 20, L982i and that'

denled.

STATE TAX COMI{ISSION

DEmand

except


