
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the lfatter of the Petition
o f

Avon Carting Industrles Co.

for Redetermination of a Deflciency or Revision
of a Deternlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law for the
Perlod 3 / L | 82-tI / 30 | 84.

AFFIDAVIT OF MAILING

ln a postpald proper3-y addressed ltraPPer ln a
care and custody of the Unlted States Postal
York.

that the said addressee is the petitioner
forth on sald lrrapper ls the last known address

State of New York :
s s .  :

County of Al-bany :

Davld Parchuck/Janet M. Snay, belng duly sworn, depoees and says that
he/she ls an employee of the State Tax Comisslon, that he/she is over 1.8 years
of age, and that on the 25th day of June, 1987, he/she served the withln notlce
of Decision by certlfied nail upon Avon Cartlng Industrles Co. the petltioner
ln the withln proceedlng, bY encloslng a true copy thereof ln a securely eealed
postpald wrapper addressed as foll-ows:

Avon Cartlng Industrles Co.
357 Mountain Ave.
Rldgewood, NJ 07450

and by deposltlng same enclosed
post office under the exclusive
Servlce wLthin the State of New

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before me thls
25th day of June, L987.

Authorlzed to admlnlster oat
pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the PetitLon
of

Avon Carting Industrles Co.

for Redetermination of a Deficlency or Revlslon
of a Determlnation or Refund of Sal-es & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law for the
Perlod 3/ Ll  82-IL /  3Ol 84.

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng dul-y sworn, deposes and eays that
he/she ls an enployee of the State Tax Conrmlsslon, that he/she ls over L8 yearg
of age, and that on the 25th day of June, 1987, he served the wlthin notlce of
Declslon by certlfied nail upon Samuel Roth, the representative of the
petitl-oner in the within proceeding, by encloslng a true copy thereof ln a
securel-y sealed postpaid nrapper addressed as follows:

Samuel Roth
753 Bergen BLvd.
Ridgefteld,  NJ 07657

and by deposltlng same enclosed ln a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the sald addressee ls the rePresetrtative
of the petitioner hereln and that the address aet forth on sald ltrapPer ls the
l-ast known address of the representative of the Petltloner.

Sworn to before me thls
25 th  day  o f  June,  1987.

thorlzed to administer oaths
pursuant to Tax Law sectlon L74



S T A T E  O F  N E ! [  Y O R K
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June 25 ' L987

Avon Cartlng IndustrLes Co.
367 Mountaln Ave.
Rtdgewood, NJ 07450

Gentleoen:

PLease take notice of the Deciston of the State Tax Conmlsgion eocl,oged
herewlth.

You have now exhausted your rlght of revlew at the aduinlstratl.ve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng tn court to revlelr an
adverse decislon by the State Tax Coumlsslon nay be lnstltuted only under
Artlcle 78 of the CLvll Practlce Law and Ru1es, and must be counenced ln the
Supreme Court of the State of New York, Albany Countlr wlthln 4 nonths frou the
date of this not lce.

InqulrLes concerning the conputatlon of tax due or refund allowed tn accordaoce
wlth thls declslon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bulldlng #9, State Ca.mpus
Albany, New Iork L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representatlve

Petttloner I s Representative :
Sanuel Roth
753 Bergen BLvd.
RldgefleLd, NJ 07657



STATE OF NEW YORK

STATE TN( COMMISSION

In the Ivlatter of the Petltlon

o f

AVON CARTING INDUSTRIES CO. DECISION

for Revlslon of a Deternlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for Ehe Perlod March 1, L982 :
through Noveuber 30, 1984.

Petltloner, Avon Cartlng Iadustrles Co., 367 Mountaln Avenue, Rtdgerood'

New Jersey O745Q, flled a petttlon for revlslon of a deterninatlon or for

refund of sales and use taxes under Arttcles 28 and 29 of the Tax Law for the

perlod March 1, 1982 through Novenber 30, 1984 (Ftle No. 6376L).

A hearlng was held before Frank A. Landers, llearlng Offlcer' at the

offlces of the State Tax Conmlsslon, Two trforld Trade Center, New York' New

York, on Januarl 13, L987 at 10:45 A.M. Petltloner appeared by Joseph Vlrzl,

Partner, and Samuel Roth, P.A. The Audlt Dlvlslon appeared by John P. Dugan,

Esq.  (Mark  F .  Vo lk ,  Esq. r  o f  counse l ) .

ISSUE

!ilhether the petltloner ls llable for tax on the purchaee ln New Jersey of

three trucks whlch were subsequently used ln New York.

FINDINGS OF FACT

1. On July 19, 1985, the AudLt Dlviston, as the resuLt of the conduct of

a fleld audit, lssued to petltloner, Avon Cartlng Industrles Co. ("Avon"), a

Notlce of Determlnatlon and Demand for Payuent of Sal-es and Use Taxes Due

assesslng addlt lonal taxes due of $24,400,62, p1:rus lnterest of  $41490.46 fot a

total a.mount due of $28,891.08 for the perlod llarch 1, 1982 through Novenber 30,

L984.
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2, Durlng the perlod at lssue, Avon, a partnershlp engaged ln garbage

collectlon, collected tragh fron offlce bulldlngs ln Manhattan and also operated

a paper recycllng plant at 1601 Madlson Street, Iloboken, Neril Jersey. Avonrg

maln office was located at 367 Mountaln Avenue, Rldgewood, New Jereey. Avon

nalntalned a bllt-lng and colLectlon offlce at 96 Sprlng Street ln New York

Ct ty .

3. 0n audl.t, the Audlt Dlvlslon found that petl.tloner was a vendor for

sales tax purpoges and that 1t had tlneLy ftled New York State and Local sales

and use tax returns. The Audlt Divlslon also deternlaed that petltloner was

llab1e for the New York State and New York Clty tax on the purchase durlng f983

and 1984 of three trucks whlch were used to eollect trash Ln Manhattan. The

audltor computed a tax due of $24,400.62 based on the conblued State and Clty

tax rate of 8l  percent and a purchase pr lce of $295 1765.00.

4. The three trucks, tandens ln nature wlth an actual garbage recyclabLe

unlt on the back, wlth a thlrty yard capaclty, nere purchased from the Mack

Truck Corupany ln Maspeth, New York and dellvered to petitloner at lloboken, New

Jersey where they were garaged at Avonts recycllng plant. I'talntenance aod

ulnor repairs were performed by Avonts enployees at the Iloboken facllltleg.

Major repalrs were perforued ln I'iaspeth by the Mack Truck Conpany. The trucke

were reglstered ln New Jersey whlch exempts from lts SaLes and Use Tax Act

counerclal motor vehlcles regl.stered ln New Jersey and welghlng nore than

18,000 pounds. Therefore, no tax nas pald to New Jersey on the purchaee of the

trucks. Flve days per week the trucke were used by enployees of Avon to

collect trash fron bulldlngs Ln Manhattan between the hours of 2t00 A.M. and

6:00 A.M. The trash, whlch was composed noetly of recyclable paper, ltas

transported back to petltlonerts plant ln lloboken where lt was recycled and
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balled for shlpnent to paper nLlls ln New Jersey and PennsyLvanla ae well as

Talwan, Japan and ltaly. Avon procesrses approxlnateLy 2,000 tons of paper

nonthly. The trucks were also used to transport nonrecycLable tresh frou

lloboken to dunps or landflLls tn New Jersey.

5. Petitloner contends thac lt ls not liable for the tax lmpoeed ln thLg

case because lt ls a New Jersey partnerehlp and Ls taxable und,er the laws of

New Jersey. Further, aluost all of lts operattons: offlces, l-abor' storage

and recycllng facllltles, are ln New Jersey. PetLtloner aleo mal.ntalns that

the trucks were used approxlnately ten hours per day transportlng nonrecyclable

trash from the recycllng plant to the dunps.

6. Petltioners offered lnsufflclent evldence to show that the trucks were

prlnclpaLly used ln New Jersey to transport trash to the dumps.

CONCLUSIONS OF LAW

A. That lt ls evldent that Avonrs trucks were princlpally ueed ln New

York Glty and, therefore, the purchaser thereof is subJect to the coublned New

York State and New York Clty conpensatlng use tax (Tax Law $ f110; see Matter

of Xerox Corp. v. State Tax Comnn., 71 AD2d L77). PetLtloner hag falled to

sustaln the burden of proof requlred to show chat the vehtcles were not prLnclpally

used in New York.
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Csrtlng Industrles Co. ls

for Pa5rnent of Sales and

denled and the

Use Taxes Due

B. That the petitlon of Avon

Notlce of Determlnatlon and Demand

issued July 19, 1985 ts sustalned.

DATED: Albany, New York

uuN 2 5 1987
STATE TN( COMMISSION

PRESIDENT


