
STATE OF NEW YORK

STATE TA)( COMMISSION

In the I'latter of the Petltions
o f

At las Llnen Supply Co.,  Inc.

for Revlsion of Deternlnatlons or Refunds of
Sal-es and Use Taxes under Articles 28 ar.d 29
of the Tax Law for the Perlod June I, 1980
through August 31, 1984.

and by deposltlng same enclosed
post office under the excluslve
Service withln the State of New

That deponent further says
hereln and that the address set
o f  the  pe t i t loner .

Sworn to before me thls
28th day of August,  1987.

AFFIDAVIT OF MAILING

ln a postpald properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the said addressee is the Petttloner
forth on said wrapper ls the last known addrees

State of New York :
s s .  3

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an empJ-oyee of the State Tax Conmisslon, that he/she ls over 18 yeare
of age, and that on the 28th day of August, L987, he/she served the within
not ice of Declsion by cert l f led mal l  upon At las Linen Supply Co.,  Inc. the
petitioner in the wlthin proceedlng, bY encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

At l-as Linen Supply Co.,  Inc.
405 W. Taylor Street
Syracuse, NY L3202

tLzed to a oaths
suant to Tax Law ction 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlons
of

At las Linen Supply Co.,  Inc.

for Revislon of Determinations or Refunds of
Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period June 1, 1980
through August 31, 1984.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she Ls an employee of the State Tax Conmlssion, that he/she le over 18 yeare
of age, and that on the 28th day of August, L987, he served the wlthln notlce
of Decision by certifled nail upon Bruce M. Poushter, the representatlve of the
petlti-oner 1n the withln proceeding, by enclosLng a true copy thereof ln a
securely sealed postpald rrrapper addressed as fol-1ows:

Bruce M. Poushter
1064 Janes St.
Syracuse, NY 13203

and by depositing same enclosed in a postpaLd properl-y addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addressee ls the repreeentatlve
of the petitioner hereln and that the address set forth on sald ltraPPer Ls the
last known address of the representative of the petitloner.

Sworn to before ne this
28rh day of August,  L987.

s
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August 28, L987

Atlas Linen Supply Co.,  Inc.
405 t^I. Taylor Street
Syracuse, NY L3202

Gentlemen:

PLease take notlce of the Declslon of the State Tax Conmtsslon enclosed
herewlth.

You have now exhausted your rlght of review at the adnlntstratlve Level.
Pursuant to section(s) 1138 of the Tax Law, a proeeedlng ln court to revlelr an
adverse decision by the State Tax ConmlssLon nay be instltuted only under
Artlcle 78 of the Civl1 Practlce Law and Rul-es, and must be comenced ln the
Supreme Court, of the State of New York, Albany County, within 4 months fron the
date of thls not ice.

Inqulrles concernlng the conputatlon of tax due or refund allowed in accordance
wlth this declsLon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatlon Bureau
Assessment Revlew Unl.t
Buildtng il9, State Canpus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours'

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Peti t ioner I  s Representat lve:
Bruce M. Poushter
1064 Janes St.
Syracuse, NY 13203



STATE OF NEW YORK

STATE Tfi( COMMISSION

In the llatter of the PetLtlons

o f

ATLAS LINEN SUPPLY CO., INC.

for RevisLon of Determlnations or for
of Sales and Use Taxes under Articles
29 of the Tax Law for the Period June
through August 31, L984.

DECISION

Refunds
28 and
1 ,  1 9 8 0

Peti t ioner,  At l -as Llnen Suppl-y Co.,  Inc.,  405 West Taylor Street '  Syracuee'

New York 13202, filed petLtlons for revislon of determlnatlons or for refunde

of saLes and use taxes under Artlcles 28 and 29 of the Tax Law for the period

June 1, 1980 through August 31, 1984 (Fl le Nos. 61661 and' 62775).

A hearl-ng was heLd before Arthur Johnson, llearing Officer' at the offlces

of the State Tax Conrnl-sslon, 333 East l,lashlngton Street, Syracuse, New Yorkr on

January 29, 1987 at 1:15 P.M., wlth al l  br iefs to be submitted by June 19'

L987. Petltloner appeared by Scolaro, Shulman, Cohen, Lawler & Burstelrr; P.C.

(Bruce M. Poushter,  Richard S. Scolaro, Walter D. Kogut,  Esgs.,  of  counsel) .

The Audlt Division appeared by John P. Dugan, Esq. (James DeLla Porta. Esg. s of

counsel) .

ISSUES

I. Whether linens and garments furnlshed to customers of petltLonerfs

Hospital DivLsl-on were purchased for resale.

II. Whether the penalty and that portion of lnterest exceedlng the mintmtrm

rate should be cancelled.
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FINDINGS OF FACT

1. Pet i t l .oner,  AtLas Linen Supply Co.,  Inc. ("At las") '  l tas engaged ln the

business of providLng a laundry and llnen service. The operation consLsted of

two separate dlvl-slons, the Conmerclal Dlvislon and the llospital Divlsion.

2. On April- 19r 1985, as the result of an audit, the Audit Dlvlsion

issued notices of determination and demands for paynnent of saLes and uae taxea

due agalnst AtLas coverlng the period June 1, 1980 through August 31' 1984 for

taxes  due o f  $96,711.43 ,  p lus  pena l ty  o f  $20,163.49  and ln te res t  o f  $281745.54 ,

fo r  a  to taL  o f  $145,620.46 .

3. On audlt, the Audlt Divlslon examlned purchase involces ln detall for

the audlt perlod and found that no sales or use tax rtas paid on the foLlortLng

purchases:

Due Tax Due
Category

LLnen Inventory
Recurring Expenses
FLxed Assets

Amount of
Purchases

Tax Due
7Z

Tax
37" Llz

$1 ,203 ,581 .00  $84 ,25O.67
L63,624.00 8,067.64
44 ,039 .00  3  ,082 .73

$95 ,401  .04

$r ,169 .61  $ r40 .78

$EI6't-'i ffio-76

At the hearlng, counsel for Atlas conceded to the amount of tax deternlned

due on recurrlng expenses and flxed assets. In additlon' counsel agreed to tax

due on linen purchases of $7001543.00. Said amount represented linene and

garments purchased for lts Conmercial Divlslon. The unresolved portion of the

audit is the tax due on purchases of llnens and garments for the Hospltal

Dlvlsion.

4. The Audlt DLvislon determlned that Atl-as was engaged ln provldlng

nontaxable laundering servlces in both the Conrmercial and Hospltal Dlvislons

and as such, the lLnens and garments purchased and furnished to its customere

as part of the service were subJect to tax. Atl-as agreed with the Audlt

a
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Dlvislon regarding the purchases made for the Conrmerctal Dlvlslon. Ilowever,

with respect to the llospital Divlsion, Atlas took the posltion that lt rented

the l-lnens and garments to the hospltal-s separate and apart from provldlng a

laundry service, and therefore the l-inens and garments were purchased for

resale.

5. Atlas proposed in $rritlng two opttons to hospitalsl lthen negotiatlng

contracts. The first option wag for the hospl-tal to own and provide llnens and

Atlas would render laundertng servLces for a fl-at rate per pound. Under the

second optlon, Atlas provlded both the llnens and the 1-aundry servlce and

charged a specifled price for each particular tyPe of linen or garment.

6. The standard contract that AtLas entered lnto wlth the hospitale that

selected the second optlon above provided, ln part, as follows:

ttllhereas, the Company ls among other thlngs engaged ln the
Hospltal Llnen Rental Servl-ce and is desirous of servlng the Hospital'
and

tlhereas, the Hospltal- ls desirous of the Company servlclng
hospital ltnens and laundering needs on a rentaL basls.

* * *

1. The Conpany agrees to rent and service and the llospital
agrees to accept and use normal requlrements for linen items as set
fo r th  ln  the  Pr ice  Schedu1e. , . ,

* * *

3. The Company agrees to pay for all normal linen and garment
replacements.

4. That all l-inens furnj.shed and supplled, shall- at all tlmes,
be and renaln the property of the Company."

The Audit Dlvision stl-pulat,ed that the hospltals
contracts with Atlas durlng the audlt perlod were
from the inposition of sales and use taxes under
Tax Law.

that had entered l-nto
organlzations exemPt

sec t ion  1116(a)  (4 )  o f the
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7. The responsibllities of Atlas under the contract lncluded assistlng

the hospital with controlLing its llnen cost, inventory manageuent and budget

controls. The rrProposal for Servicetr submltted by Atlas to the hospltal-s

provided for specl-al- delivery in sanitized trucks and employed pLckup proceduree

to ensure that soiled linens lrere not comlngl-ed wlth clean l-inens. Atlae

agreed to use wash formul-as that were free of alJ-ergenics' toxlclty and lrrltants.

8. Annexed to each contract was a l-lst of all l inen and garments used by

the hospital- and the unlt charge per ltem. The unit price was determlned based

on an estimate of the cost of launderlng the item and the cost recovery factor

for the item. Factors considered ln the cost of launderlng lncluded the weLght

of the particular ltem and the useful l-ife expectancy of an ltem.

9. The charge to the hospltal was determlned based on the quantity tlf the

ltems used by the hospltal and returned to Atlas for launderlng times the

appl-lcable unit price speclfled ln the contract. The lnvoice to the hospl-tal

dld not show separately a charge for the item and a charge for the laundry

servlce.

10. The Audit Divislon argued alternatlvely that there were no substantial

differences between the operatlons of Atl-asrs Comerclal Divlsion and the

Ilospltal Dl-vision and consequently, lf AtLas was rentlng llnens and garments to

hospitals then Lt was al-so renting to customers of the Comerclal Dlvleion and

such rental charges were subJect to sales tax.

11. The Connerclal Divlslon of Atl-as operated separately from the Hospital

Divlsion. The two dlvisions had separate physlcal locations, employees'

accounting systems and customers. The Connnercial Divislon also owned aod

furnished llnens to its customers; however, customers rtere charged on a Per

pound basls for launderlng services. The charge per pound consldered the cost
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for launderlng and the cost recovery factor for the l-inen or garment. The cost

recovery factor for llnens and garments in the Conrmerclal Dlvlslon was less

than l-n the Hospltal Dlvision.

L2. Atlas argued that the capltal recovery cost of l-inens which were

furnished to comercial customers represented a very snall and lnslgnifLcant

percentage of total. operating costs whereas ln the Hospltal DlvLslon, there is

a substantial relatlonship between the per plece charge to the hospltal and the

cost of the llnens and garments.

13. Wlth respect to the penaltles asserted by the Audlt Dlvislon, Atlas

took the posltion that reasonable cause exlsted for lts fallure to Pay ealee or

use taxes on the purchases of linens and garments for both the Comercial

Dlvislon and the llospital Divislon. Atl-as gave the following reasons to

establish reasonable cause:

(1) There r i las a f i re in 1984 at the off lces of the corporat lon
and certaln records lrere destroyed. The destruction of records
caused by the flre nade lt dlfflcult to determine lf sales taxes
were due.

(2) Atlas had four different controllers between L979 and the
present. Due to the hlgh turnover of controlLers, Atlas was unable
to obtaln a cl-ear pLcture if any sales taxes were due ln the courae
of l ts business operat ions.

(3) Atlas rel-ied on varlous published case law and rulLngs
cited in lts brlef to support the posltlon that llnens were rented
to customers by l ts HospitaL Dlvls ion.

CONCLUSIONS OF LA!'I

A .  That  sec t ions  1101(b) (1 )  and 1101(b) (4 ) (1 )  o f  the  Tax  Law def lne

ttpurchase at retalltt and rrretalL salert as a sale or purchase of tanglble

personal- property to or by any person for any purpose, other than for resale.

The te rm t tsa le t 'as  de f lned in  sec t ion  1 f01(b) (5 )  o f  the  Tax  Law

includes rental or lease.
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B. That sect lon 1105(c)(3)(f l )  of  the Tax Law excludes laundering services

from the iuposltl-on of sales tax. Tanglble personal property purchased for use

in performing a service not subJect to tax ls not purchased for resale (20

N Y C R R  5 2 6 . 6 t b 1  t 7 l ) .

C. That the essence of the transactlons between Atlas and the hospltals

lras to provide laundry services and not rent llnens and garments separately

from such servlces, notwithstandl-ng that the form of the contract and the

method of blll ing nere structured to create a rental arrangement. The transfer

of linens and garments in conjunction wlth rendering laundry servlces dld not

result in a ttresalett thereof. AccordingJ-y, petltloner was requlred to Pay tax

on the llnens and garments purchased for use ln lts HospitaL DLvlsion.

D. That sect ion 1145(a) (1) ( f )  of  the Tax Law provides for the lnposit lon

of penalty and lnterest for fallure to file a return or pay over any tax when

due. Former subparagraph (1i) of sald section provldes for the remission of

penalty and that portlon of lnterest that exceeds the minlmum rate Lf the Tax

Commission determlnes that the failure or delay was due to reasonable cause and

not due to willful negl-ect.

E. That 20 NYCRR 536.1(b) ( former 20 NYCRR 536.5[b])  provldes:

ttReasonabLe Cause. In deternining whether reasonable cause
e * i " t s @ i s f o r r e m 1 t t 1 n g a s s e s s e d 1 n t e r e s t o r p e n a 1 t i e s
or as grounds for renitting lnterest or penal-tles upon the late
fiJ-ing of a return or payment, the taxpayerrs prevlous compliance
record may be taken lnto account. Reasonable cause for fall-ure to
flle a return on tlme must be affirnatlvely shown by the taxpayer ln
a written statement. Grounds for reasonabLe causer where clearly
establ-l-shed, may lnclude the fol-Iowlng:

(1) death or ser ious l l lness of the taxPayer,  a resPons-
lble offlcer or employee of the taxpayer' or his
unavoidable absence from hls usual place of businese;

(2> destruct ion of the taxpayerts place of buslness or
buslness records by fire or other casualty;
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(3) tinely prepared returns nlsplaced by the taxpayer or a
responsibLe enployee of the taxpayer and dlscovered
after the due date;

(4) lnabll-ity to obtain and assemble essential infornatlon
required for the preparatlon of a complete return
despite reasonable efforts;

(5) pending petitlon to Tax Conmisslon or formaL hearing
proceedtngs lnvolvlng a questlon or issue affectlng
the computation of tax for the yearr quarterr month or
other period of dellnquency; or

(6) any other cause for delinquency which aPPears to a
person of ordlnary prudence and lntelllgence as a
reasonable cause for deJ-ay ln f1L1ng a return and
which cJ-early Lndicates an absence of gross negJ-igence
or will-fuL lntent to disobey the taxlng statutea.
Past perfornance wlLl- be taken into account. Ignorance
of the law, however, will- not be consldered reasonable
cause.

F. That petltionerrs failure to pay sal-es or use taxea on purchases of

linens and garments nade for the Hospital Divlslon was due to reaaonable cause

and not due to will-ful negl-ect. However, such ls not the case wlth respect to

the tax adnlttedl-y due on such purchases for the Comercial Divlslon. PetLtioner

was negligent in its fail-ure to pay tax on purchases of $700'543.00 and the

penaLty and appllcable interest is sustained on that Portlon of the assessment.

G. That the petl.tions of Atlas Linen Supply Co., Inc. are granted to the

extent that penal-ty and that portton of Lnterest exceeding the mlnlnum anount

prescr lbed by l -aw Ls cancel led on taxes due of $45,379.39 ($648,277.00 x 77");

the Audlt Dlvision ls hereby directed to nodlfy the notlces of detemination



and demands for

that,  except as

DATED: Albany,

payment of

so granted,

New York

-8-

sales and use taxes due issued Aprl l  19'  1985; and

the petitlons are ln all other respects denied.

STATE TAX CO},TMISSION

AUo 2 81987
PRESIDENT


