
STATE OF

STATE TA)(

NEW YORK

COMMISSION

In the Mat,ter of the Petitl-on
of

Atlantlc Sheet MetaL Works, Inc. AFFIDAVIT OF MAILING

for Redeterminatlon of a Deflclency or Revlslon
of a Determinatlon or Refund of Sales & Use Tax
under Article(s) 28 & 29 of the Tax Law for the
PerLod 5 /  L /  7$-LL /  301 8L .

State of New York :
s s . :

County of Albany :

David Parchuck/Janet !1. Snay, belng duly sworn, deposee and says that
he/she Ls an enployee of the State Tax Comission, that he/ehe is over 18 years
of age, and that on the 9th day of June, L987, he/she served the withln notlce
of decl-sion by certifled mail upon AtLantlc Sheet Metal Worke, Inc. the
peticioner ln the wlthLn proceedlng, by encloslng a true copy thereof ln a
securely sealed postpal-d wrapper addressed as follows:

Atlantic Sheet Metal Works, Inc.
c/o Abe Rosenbl-att
25 Jericho Turnplke
l l ineola, NY 11501

and by depositing same encLosed in a postpaid properly addresaed nraPPer Ln a
post offlce under the excluslve care and custody of the Unlted States PostaL
Servlce withln the State of New York.

That deponent further says that the sald addreasee ls the petltloner
hereln and that the address set forth on sald nrapper is the last known address
of the pet i t loner.

sworn to before me thls
9th day of June, 1987.

pursuant to Tax Law section L74



STATE OF NEW YORK

STATE TAX COM}fISSION

In the Matter of the Petltion
of

Atlantic Sheet Metal- Works, Inc.

for Redetermj.natlon of a DeflcLency or Revislon
of a Determinatlon or Refund of Sales & Use Tax
under ArticLe(s) 28 & 29 of the Tax Law for the
PerLod 6 /L l7$-LU 30/81  .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Conmlesion, that he/she ls over 18 yearg
of age, and that on the 9th day of June, L987, he served the wl-thl.n notlce of
decisl-on by certlfled mail upon Abe Rosenbl-att, the representatlve of the
petltioner in the nithin proeeeding, by enclosing a true copy thereof in a
securel-y sealed postpaid rrrapper addressed as follows:

Abe Rosenbl,att
25 Jerlcho Turnplke
Mlneola, NY 11501

and by deposlting sane enclosed ln a postpald properly addressed wrapper ln a
post offLce under the exclusive care and custody of the Unlted States Poetal
Servlce wl-thin the State of New York.

That deponent further says that the sald addressee Le the rePresentetlve
of the petttloner herein and that the address set forth on sald rtrapPer le the
last known address of the representattve of the Petitloner.

Sworn to before me this
9 th  day  o f  June,  1987.

pursuant to Tax Law section 174



S T A T E  O F  N E I T  Y O R K
S T A T E  T A X  C O M M I S S I O N
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June 9, 1987

Atlantle Sheet Metal trforks, Inc.
c/o Abe Rosenblatt
25 Jerlcho TurnpLke
Mlneola, NY f1501

Gentlenen:

Please take notice of the declsion of the State Tax Coinnlssion encloeed
berewlth.

You have now exhausted your rtght of revlew at the adnlnl.stratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew en
adverse decislon by the State Tax Commlsslon may be lnstl.tuted only under
Arttcle 78 of the Clvll Practice Law and Rules, and nnrst be counenced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thLs notlce.

Inqulries concerntng the conputation of tax due or refund allowed Ln accordance
rrlth this declsLon uay be addressed to:

NYS Dept. Taxatl.on and Floance
Audlt Evaluation Bureau
Asgessment Review Unlt
Butldlng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representatlve

Petltloner I s Representatlve :
Abe RosenbLatt
25 Jerlcho Turnplke
llineola, NY 11501



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ATLAI{TIC SIIEET UETAL WORKS, INC.

for Revlslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Articl-es 28 and
of the Tax Law for the Period June 1, 1978
through Noveaber 30, 1981.

DECISION

Petitioner, Atlantic Sheet Metal Works, Inc., clo Abe RosenbLatt., 25

Jericho Turnplke, Mlneola, New York 11501, f i led a pecltLon for revlslon of a

deteralnation or for refund of sales and use taxes under Articles 28 aad 29 of

the Tax Law for the perlod June 1, 1978 through November 30, 1981 (Fl1e No.

399s8) .

A hearing was held before Arthur Johnson, llearing Offlcer, at the offlcee

of the State Tax Conmlsslon, Two tr'Iorld Trade Center, New York, New York' on

December 4, 1986 at 9:15 A.M. Pet l t ioner dld not,  appear.  The Audlt  Dlvls ion

appeared by John P. Dugan, Esq. (Angelo Scopel l l to,  Esq.r of  counsel) .

ISSUE

29

Whether penal-ty and

prescrtbed by 1aw shouLd

that portion of lnterest exceedtng the ulnluum rate

be cancel l -ed.

FINDINGS OF FACT

1. 0n July 20, 1982, as the result  of  an audit ,  the Audlt  Dlvls lon lssued

a Notice of Deternlnatlon and Demand for Payment of SaLes and Uee Taxes Due

against petitioner Atlantic Sheet Metal trIorkg, Inc. coverlng che perlod June 1,

1978 through November 30, 1981 for taxes due of $38,414.04 plus penalty of

$ 8 , 2 2 I . 2 7  a n d  l n t e r e s t  o f  $ 9 , 5 1 4 . 5 1 ,  f o r  a  t o t a l  o f  $ 5 6  r L 4 9 . 8 2 .
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2. Petltloner tineLy flled a petltlon for revislon of the above determtna-

t ion .

3. Petitloner executed a l{tthdrawal of Petltlon and Dl.scontlnuance of

Case,  da ted  Apr l l  19 ,  1986,  whereby  L t  agreed to  a  rev lsed tax  due o f  $21,933.91 .

The withdrawal lndlcated no penalty due and interest tras to be computed at the

mlnLmum rate. The auditor had recornrnended that penalty be cancelled and

interest be reduced to nlnlmum tnterest. Subsequently petltloner was advlsed

that because the amount of the penalty to be abated was ln excess of $Sr000.00,

lt had to be approved by the Tax Conmlgslon, Petltioner nas further advtsed of

the procedure to follow for naking such appllcatlon to the Tax Conmlsslon.

After several attempts to obtaln che appl-lcatlon falled, petltioner waa advl.eed

that the matter would be scheduled for a hearing to address the lssue of

penal-ty. A hearlng was gcheduled on December 4, L986. Nelther the petitloner

nor lts represent,atlve appeared at the hearlng.

CONCTUSIONS OF LAW

A. That sect lon 1145(a) (1) (1) of  the Tax taw provldes for the lnpoeit lon

of penalty and lnterest for failure to flle a return or pay over any tax when

due. Former subparagraph (tl) of saLd gectlon provldes for the remisslon of

penalty and that portlon of interest that exceeds the mlnioum rate lf the Tax

Co 'nission det,ermlnes that the fallure or deJ.ay was due to reasonabLe cauee and

not due to wLl l ful  negLect.

B ,  That  20  NYCRR 536. I (b )  ( fo rner  20  MrCRR 536.5 [b ] )  p rovLdes:

ttReasonabLe Cause. In deternlnlng whether reasonable cause
effi a basis for renitting assessed interest
or penalties or as grounds for remitting lnterest or
penaltles upon the l-ate f iLlng of a return or pa;rment, the
taxpayerts prevlous conpliance record may be taken lnto
account,. Reasonable cause for fallure to ftle a return on
tlue must be afflrmatlvely shown by the caxpayer ln a
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wrltten st,atement. Grounds for reasonabLe cause' lthere
clearly establlshed, may lnclude the followlng:

(1) death or ser ious i l lness of the taxpayer,  a
responsibLe offlcer or employee of the taxpayer'
or hls unavoidable absence from hls usual place
of buslness;

(2) destruct lon of the taxpayerts place of business
or buslness records by flre or other caeualty;

(3) timely prepared returns nlsplaced by the taxpayer
or a responsible employee of the taxpayer and
dlscovered after the due date;

(4 ) lnabtllty to obtaLn and assemble essentlal
tnformatlon regulred for the preparatlon of a
complete return despite reasonable efforts;

(5) pendLng petltlon to Tax Coonlsslon or formal
hearlng proceedlngs involvLng a guestlon or lssue
affecting the computatlon of tax for the year,
quarterr month or other perlod of dellnquency; or

(6) any other cause for delinquency whlch appears to
a persron of ordinary prudence and lnteJ-Il.gence as
a reasonable cause for delay ln flJ-ing a return
and whlch clearly lndlcates an absence of gross
negll.gence or wllLful intent to dlsobey the
taxlng statut,es. Past performance will be taken
Lnto account. Ignorance of the law, however' w111
not be considered reasonable cause.t t

C. That pet l t loner fat led to establ lsh that reasonable cause existed for

the underpaynent of saLes and use taxes for the perlod at lssue. Accordlngly

the lmposlt ton of penalty and lnterest Ls sustalned.
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D. That the petltlon of Atlantlc Sheet Metal I' lorks, Inc. 1s granced to

the extent that the pr lnclpal anount of tax ls reduced fron $38,141.04 to

$21,933.91; the Audtt  DLvlslon ls hereby dlrected to nodlfy the Nottce of

DetermLnatlon and Demand for Paynent of Sales and Use Taxes Due Lssued July 20,

L982; and chat, except as so granted, the petltlon ls ln all other respectg

den led .

DATED: Albany, New York

JUN 0 I 1987

STATE TAX COII}IISSION

PRESIDENT


