
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt.r of the Petltlon
o f

Mtchait- Ira Asen
Offlcer of l,lLngs on Llooster Street Cafe, Ltd.

: AFFIDAVIT OF MAITING

:
for Redetermlnatlon of a Deficlency or Revtston
of a Deteruinatlon or Refund of Seles & tise Tax :
under Arttcle(s) 28 & 29 of, the Tex Law for the
Per lod 9/L/81-8131/83.  z

State of New York :
t t s .  :

County of ALbany :

Davld Parchuck/Janet M. Snay, betng duly sworn, deposes and says that
he/she l"s an enployee of the State Tax Conmlgglon, that he/she ts over 18 yEerg
of age, and that on the 9th day of January, L987, he/ehe eervEd the wlthto
aotlce of Decleton by certtfted natl upoo Mlchael Ira AsEn, Offlcer of Wlags on
Wooster Street Cafe,.Ltd. the petltloner tn the wtthln proceedlng' bI eoclosing
a true copy thereof ln a securely sealed postpald wrapper addressed as followe:

Michael Lra Asen
Off lcer of l l lngs on WoostEr Street Cafe, Ltd.
24 lil l l low Place
Brooklyn, NY 11201

and by deposltlng sr{rme enclosed ln a postpald properly addressed wrapper ln a
post offtce under the exclusLve care aod custody of the llnlted States Poscal
Servlce wlthin the State of New York.

That depoaent further says
herein and that the address esc
of the petlt toner.

sworn to before 8e thls
9th day of January, 1987.

Lzed to adulnister oeths

that the sald addre{rseE le the petttlooer
forth on satd wrapper ts the last knoltn addrees

pursuant to Tax Law eectloa L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petlttoo
of

Mlchael Ira Aseo
Offtcer of Wlngs on Wooster StreEt Cafe, Ltd.

for Redetermlnatlon of a Deflclency or Revlslon
of a DeternLnat{on or Refund of Sales & Use Tax
under Artlcle(e) 28 & 29 of the Tax Law for the
Perlod 9 | I  |  8L-8 / 3I |  83.

AFFIDAVIT OF MAILING

State of New York :
es .  :

County of Albany :

Davtd Parchuck/Janet M, Snay, belng duly sworn, deposes and saye that
he/she is an enployee of thE State Tax Conmlgsionr that he/ghe ts over 18 years
of age, and that oo the 9th day of January, 1987, he served the wlthln nottc€
of Declslon by certlfled matL upon lloward I. Rtch, the repreeeatatlve of the
petltloner ln the wlthtn proceedLnB, by encloslng a true copy thereof ln a
securely seaLed posEpald lrrapper addressed as follows:

lloward I. Rl.ch
Moorer Berson, Lifflander & Mewhlnney
595 Madtson Ave.
New York, NY 10022

and by depostttng sane enclosed tn a postpaid properly addressed wrapper ln a
post offlce under the exctuglve care and custody of the lJoited States Poetal
ServtcE wtthin the State of New York.

That deponent further says that the sald addressee ls the representetlve
of the peElttoner hereln and that the address set forch on satd wrepper ts the
last knowrr addrass of the repre{rentatlve of the potltloner.

sworn to before ne thts
9th day of January, L987.

pursuaot to Tax Law eectlon 174
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January 9, L987

Mlchael Ira Asen
Offtcer of Wlngs on l{ooster Street Cafe, Ltd.
24 Wtllow P1ace
Brooklyn, NY 11201

Dear Mr. Asen:

Pleaee take notl.ce of the Declston of the Scate Tax Gonrnlsslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstrattve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedl.ng in court to rcviett eo
adverse dectston by the State Tax Cornnlgelon nay be lnstttuted only under
Artlcle 78 of the Clvll PractLce Law aad Rulesr 4od must be coqmenced ln the
Supreue Court of the State of New York, Albany County, wtthtn 4 nonths frou tbe
date of thls nottce.

Inqutrtes concerntng the computatlon of tax due or refund altowed 1o accordance
wlth thts deciston nay be addressed to:

NYS Dept. Taxatlon and Finance
Audit Evaluatlon Bureau
Assegsment Revlerr Unlt
Butldlng /19, State Campus
Albanyr New York L2227
PhoaE # (518) 457-2086

Very truly yours,

STATE TAX COMI'IISSION

cc3 TaxLng Bureaure Representattve

Petltloner I s Representative :
Howard I. Rtch
Moorer Berson, Llfflander & Mewhtnney
595 Madison Ave.
New York, NY 10022



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petitton

of

MICHAEL IRA ASEN,
oFFICER OF WINGS ON WO0STER STREET CAFE, LTD.

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tex Law for the Perlod September l, 1981
through Auguat 31, 1983.

I. Iilhether petltloner lras a

Wl.ngs oo Wooeter Street Cafe, Ltd.

corporatlonte unpal"d sales tax.

II. If eo" whether the amount

DECISION

person requtred to collect tax on behaLf of

and is thus pereoaally llable for sald

Petl.tioner, Mlchael Ira Asen, 24 lflLlow Pl-ace, Brooklyn, New York 11201,

flled a petltlon for revLsion of a determLaattoo or for refund of salee aod uee

taxes under Artlcles 28 and 29 of the Tax Law fot the period Septenber 1, 1981

through Auguet 31, 1983 (f l le No. 51823).

A hearlng was heLd before Robert F. Mulllgan, Ilearlng OffLcer, at the

offices of the State Tax Comlgstoa, Two I'Iorld Trade Center, New York, New

York, oa May 15, 1986 at 1:30 P.M.e wlth aLl br lefs to be submltted by August 22,

1986. Petltloner appeared by Moore, Bereon, Llfflander & Mewhl.nney (Howard I.

Rlch, Esq.r of counsel). The Audit Dlvlslon appeared by John P. Dugan, Egq.

(Lawrence A. Newman, Esq.,  of  counsel) .

ISSUES

assesged agalnst petluloner was correct.
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FINDINGS OF FACT

1. WLnge on Woogter Street Cafe, Ltd. was selected for audlt by the AudLt

Evaluatlon Bureau as part of a p1lot progr{m for third party verl.flcatlon of

purchases.

2. The buslness lras no l-onger ln operatlon wheo the fleld audlt was

coumenced. No books or records were avallable.

3. The audltor vLstted the premises at 76 Wooster Street in the SoHo

sectlon of Maohattan and found that lt was belng reoovated for a new owner. At

the tine of hts vLsit, the restaurant had two levels: upstatrs' there were fout

tables wlth 10 ehalrgr oD€ cash reglster and a bar with 14 seata; dowosteire'

there wete 24 tables wLth seatl.ng for 86 and one cash reglster.

4. The audltor used the Restaurant Industry Operacl.ons Report of the

Natlooal Restaurant AesocLatlon for 1982, whlch Ltsted the average tncoue per

seat for food for a Europeac/Contlnental upper qrrartlle restauraot to be

$6,110.00. Mult lp ly lng thLs f lgure by the 86 seats resulted la $525,460.00 ln

gross food sales for the flrst year of operation. The anouat of groes food

sales for the eecond year lras based oo the s€roe mechod wlth a 9 percent lnfla-

t ioo lncrease. Total-  audl. ted food eales l tere $1'098'211.00.

5. Beer, wlne and llquor purchases were furnlshed by the suppllets

pursuaot to the thlrd party verifl.catlon progran. Purchaees were $199,526.00

for the entlre audLt perl.od. ?he purchates nere marked up 350 percent reeulting

ln addltlonal beerr wine and llquor sales of $8971867.00 for the audlt perLod.

6. Cornblned audLted food sal-es and audlted beer, wtne and lLquor sales

were $11996,080.00. As the corporat lon had reported onl-y $1661416.00 l"n
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taxable sa1es, taxable sales were found to have beeo underreported by $1'829'665.00

and a gales tax defl"ctency of $150 1947.38 was calculaced.

7. Petltloner Mlchael Ira Aeen was, and 1g, an attorney at law. In 1980'

he wag a member of a New York Clty law flrn when one of hls partners' Howard

Flnger, asked hln lf he was tnterested l.n beconlng l.nvolved Ln a nelt restaurant

as an investor and attorney. Petlttoner eald he was lnterested.

8. Mr. Ftager lntroduced petltLoner to Donald Kullck aod Robert Chaodler

and the four lndlvl.duals agreed to start the restaurant.

9. Petltl"oner was named preeident, Mr. Floger treaaurer, Mr. Chandler

secretary and Mr. Kul-lck vice presldent.

and

aleo

10. Mr. Kullck was Ln the lumber buslness and wae to provlde the lumber

hlre the general contractor for the renovatlon of the premiees. He was

to supply most of the start-up capltal-.

11. Mr. Chandler was to place a gecond mortgege on hls houee and eupply

capltal .

L2. Mr. Fl"oger was to supply capitaL, was to set up the financce of the

corporatlon and nas to be 1o charge of the day-to-day operatlone of the reetau-

rant.

13, Petltloner \ilas to supply capital aod to act as attorney.

L4. The corporatlon was formed by lloward Flnger. No Btock ltas ever

offtclally Lssued and evtdeotly there lras no deflnite breakdown of ownerehip

lnterests at the tl"me of the formatlon of the entlty. The shares lrere to be

apportloned Later based on the relatlve contrtbutLons of capl"tal and labor of

the part lee.
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15, Petitl.oner and Mr. Kullck were the ortglnal appllcaots on the corPora-

tLonfs llquor llcense. Wlthtn about three months after the appllcatlon wag

flled, the applicatlon was aoerded to Lnclude Mr. Chandler and Mr. Flnger ae

princlpals.

i6. The corporatLonrs books and records were set up by a fl"rn of certlfied

publlc accountante. The accountants prepared corporatlon tax returns for the

flscaL year endlng Septenber 30, 1981 showtng that the corporatlon wae iaactLve

aE that time. The books and records were maintalned by the corporatLonts

manager, Ntck Mercorell-a. An accountant from the certlfled publlc accounttag

firn cane lnto the businees preulsee once a month and prepared the payroll tax

returoa and sales tax returns. The returns were glven to the manager for

fll ing. In or about May of 1982, the accountaots were dlsnlsgEd.

L7. On or about November 5, 1981, the corporatlon opened a checklng

account at the Belhnore, Long Ieland branch of che Natlonal Bank of North

Anerlca. The address of the corporatlon for statemeot oaLlLng purposes ltae 1o

care of lloward Flnger at his home ln Bellmore.

18. The restaurant, opened for buslness, on October 31, 198L and was lottlaLly

successful. Toward the end of L982, however, busl"negg glackened.

19. Late Ln 1982, petlcloner met wlth the reataurantra manager, ltr. t{ercorella,

and was shown a ll"st of arrears owed to suppllers. PetitLoner waa asked to

contact the suppLl"ers and to nork out a paynent plan so that che busl.neea could

contlnue to recel.ve supplles.

20. The nanager agreed to send all checks from credlt card compantes to be

depoel"ted ln petitLonerts law ftrmra escrow account and alL check dLsbursementg

were to be drawn from that account. The corporatLonts checklng account at the

Bellnore branch of the National Bank of North Anerlca was cLoaed on or about
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November 19, L982. Although sone cash was occaslonally deposlted in the escrolt

account, the anount of cash deposiEe lras so snall that lt would appear thet the

manager retalned most of the caeh for day-to-day operatlog expenaes or for some

other reason (Findlng of Fact "28", lnfra). Some sales tax paynents ltere nade

from the escrorr account.

2L. Business contloued to faL1 off and the restaurant was cloeed on or

about JuLy 1, 1983.

22. 0n Septenber 1, 1983, the corporatlon contracted to seLl the businege

to one Nancy Guerrinl" for $751000.00 ln caeh and $41000.00 per month for the

baLance of lts ten year lease. Mrs. Guerrlnl. and her husband' Joeeph Guerrinl'

were glven a uanageuent agreement so that they could operate the restauraDt

untll they could get thelr own llquor l-icense.

23. Mr. aod Mre. Guerrlni operated the restaurant for about elx weeks and

found that lE was not profltable. The contract was evldentLy cancelled.

24. 0n October 20, 1983, the corporation flled a petitlon for bankruptcy

under Chapter XI of the Bankruptcy Act.

25. In January or February 1984, the Bankruptcy Court converted the

Chapter XI petltlon to a Chapter VII bankruptcy. As there naa no buyer for the

business and there were no assets other than the leaee, the lease ltas surrendered

to the LandLord,

26. Petltioner at no tlne had the books and records of the corporatLon

and, tn factr had to subpoena the corporatLonrs baak records from the NatioaaJ.

Bank of North Anerlca 1o order Eo prepare for the hearing.

27. The banklng records conflrm that the corporatlon had substaotlally

underreported sales. Analysie of the bank deposits of the corporatlonre

account at the Natlonal Bank of North Anerl"ca sholred the followlng:
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Quarter Ended

2182
5 /82
8182

LL /82

Deposits

$336 ,  297  .28
494,070.75
2L3 ,L79 .8L

25,525.02

28. The deposLts tn the Finger & Asen escron account on behalf of the

corporatlon were $272,520.18. of this aoouot, $101412.00 represeoted cash

deposlts, the balance, $2621108.18, represented credtt card paynents.

29. The manager of the restaurant drew a check for $251897.98 payabte to

New York State Sales Tax dated l{arch 12, L982, but never reml.tted l"t.

30. 0n Februaty 24, 1984, a Notlce of Deternlnatlon and Demand for Paynent

of SaLes and Use Taxes Due wae issued to petltloner tn the amouot of $150,947.38

ln tax due and $29,330.72 Ln penalty, pl-us lnterest. The reason for the

assesement was that petltl.oner was deemed to be personally llable as ao offlcer

of Wlngs on Wooster Street Cafet Ltd.l

CONCLUSIONS OF LAW

A. That sectlon 1133(a) of the Tax Law provides, l"n perttneot Part, as

fol lows:

"Llablll"ty for the tax -- (a) Except as otherwlse provlded ln
sec t1o f f i t y -seven,evetyper9onrequ1redtoco1I .ec t
any tax lnposed by thts artlcle shaLl be personally Ltable for the
tax lmposed, colLected or requtred to be coLlected under thLs artlcle.'l

B. That dur lng the pertod at tssue, aect loo 113f(I)  of  the Tax Law

provided as fol-lolrs:

"(1) rPersons requlred to col lect taxt or tperson requlred to
col-lect any tax lnposed by thle artlclet shall lnclude: every vendor
of tanglble personal property or services; every recipLent of amuse-
nent charges; and every operator of a hotel. Sald terrns shall also
lnclude any offlcer or enployee of a corporatl"on or of a dlssolved
corpor4tlon who as such officer or enployee ls under a duty to act

Petltl"oner !ilas referred to ln the notice as 'r}llchaeL Ina Asten'r.
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for such corporatlon l"n conplylng wlth any requlrement of thls
article and any nember of a partnershl.p."

C. That petl"tloner, MlchaeL lra Asen, whlle nonloally preetdent of the

corporation, was not a person requlred to collect tax on behalf of l{lngs oa

l'looster Street Cafe, Ltd. prlor to the tlne he aseumed controL over funds

deposlted for the corporatlon tn hls firnra escrow account. Prior to that

tlme' petLtloner was prinarlly an lnvestor and the corporatlon's at,toroe i he

ttas not lnvoLved ln the day-to-day aanagenent of the busl.nese. On or ehortly

before December 1, L982, however, petltloaer became aware of che corporatloafe

flnanetal dlfflcultles and he partlclpated ln the palment of credltors from

that tlme on.

D. That since no books and records were avallable, lt was proper for the

Audtt Dtvl"slon to esttmate sal-es tax pursuant to sectLon 1138(a) of the Tax

Law. The method selected by the audttor, whlle perhaps va1ld oo a loog-term

basls such as the entlre audtt perlod, is not neceesarLly accurate wlth respect

to the tndlvlduaL tax quarters. For example, ghe buslness lras ln operatlon for

only the flrst mooth of the first quarter assegsed and no allowance was made

for that fact 1o the assessment. Sales were substantially htgher than eetlmated,

however, for the second and thlrd quarters in operatlon, as can be seen from

the bank depostts. After that, sales tapered off signlftcaatly.

E. That for purposes of petltlonerts llablltty lt ts necessary to estlmate

sales for the perlod Decenber l, 1982 through June 30, 1983. The eaLeg for

thls perl.od of tlme are obvl.ously nuch lower than for the earLler quartere;

however, they ere not necessarLly conflned to the eecrow account depoel.ts. The

bustness cert,ainly had cash receipts durlng the perLod, not Just the checks for

credLt card retnburseuent. It ls hereby determl"ned that based on the type of

restaurant involved, credit  card eales of $262,108.18 (Flndtng of Fact "28")
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equalled 50 percent of total- eal-es. Accordingly' taxabLe saLee for the perlod

December 1, 1982 chrough June 30, l9g3 were $524,216.36 and pet l t ionertg

ltabtllty for tax is reduced to tax on eaLd amount, lese peyneots of tax nade

for such perlod.

F. That ln vlew of the unusual clrcumstances uoder whlch petl"tlooer

became a persoo requtred to collect tax and in vtew of his weLl inteotLoned but

fauLty efforts to resolve the corporattonrs dlfftcultles and to pay sales tax,

penalty 1g cancelted and only minlnun lnterest ts to be lnpoeed.

G. That the petlcLon of M{.chael Ira Agen 1g granted to the extent that

hie Llabtllty ts reduced as per ConcLuslons of Lard ItE'r and rrF[ and that except

as so grantede the petltlon ls otherwlse denied.

DATED: Albany, New York STATE TA)( COMMISSION

JAN 0 91987
PRESIDENT


