
STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet l t ion
o f

Arvyrs Servlce Stat ion, Inc.
and Robert VJ-gorito, as Offlcer

for Redeterminatlon of a Deflclency or Revlslon
of a Determinatlon or Refund of Sal-es & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
Per lod  9  /  I  /80-5  /3L /83 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being dul-y sworn, deposes and says that
he/she ts an employee of the State Tax Commlsslon, that he/she ls over 18 yearg
of age, and that on the 27th day of February, 1987, he/she served the wlthin
not ice of Declsion by cert i f ied mai l  upon Arvyfs Service Stat ion, Inc,,  and
Robert Vlgorl to,  as Off icer the pet l t loners in the wlthin proceedLng, by
encloslng a true copy thereof in a securely sealed postpal-d lrrapper addressed
as fol lows:

Arvyfs Service StatLon, Inc.
and Robert  Vlgori to,  as Off icer
c/o Robert  Vigori to
1956 Stuar t  S t ree t
Brooklyn, NY I I229

and by deposltl-ng same encl-osed in a postpaid properl-y addressed wrapper ln a
post off ice under the excluslve care and eustody of the United States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee is the petltloner
hereln and that the address set forth on sald rilrapper ls the last known address
of the pet i t ioner.

Sworn to before me thls
27th day of February, 1987.



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Arvyrs Servlce StatLon, Inc.
and Robert  Vigori to,  as Off lcer

for Redetermination of a Deflclency or Revision
of a Determinatlon or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law for the
Period 9 /  L /  80-5 /31 /  83.

AFFIDAVIT OF UAILINC

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, beLng dul-y sworn, depoees and says that
he/she is an employee of the State Tax ConnnLssLon, that he/she is over 18 yearg
of age, and that on the 27th day of February, 1987, he served the within notlce
of DecLsion by certlfied maiL upon John A. Pannone, the representatlve of the
petitioners ln the lrithin proceeding, by enclosing a true copy thereof ln a
securely seal-ed postpaid wrapper addressed as follows:

John A. Pannone
26 Cour t  S t .
Brooklyn, NY 1L242

and by depositing same enclosed ln a postpaid properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United Statee Postal
Service within the State of New York.

That deponent further says that the sald addressee is the representatlve
of the petltioner herein and that the address set forth on said wrapper ls the
last known address of the representatLve of the pet i t loner.

Sworn to before me this
27th day of February, L987.
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Februaty 27, 1987

Arvyts Servlce Stat lon,
and Robert  Vigorl to,  as
c/o Robert  VigorLto
1956 Stuart  Street
Brooklyn, NY L1229

Inc .
Off icer

Gentl-emen:

Please take notlce of the Decislon of the State Tax Connission encl-osed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlvb level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse decislon by the State Tax Coomisslon uay be instttuted only under
ArtlcLe 78 of the Clvll Practice Law and Rules, and nust be co"'meaced ln the
Supreue Court of the State of New York, ALbany Countlr withln 4 nonthe fron the
date of this not lce.

Inqulrles concernlng the computat,ton of tax due or refund allowed ln accordance
wlth thls decl-slon may be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessnent Review Unit
BuiJ-ding ll9, State Caopus
Al-bany, New York 12227
Phone # (518) 457-2086

Very truLy youre,

STATE TN( CO}OfiSSION

Taxlng Bureaur s Representatlve

Petl t loner I  s Representat lve :
John A. Pannone
26 Cour t  S t .
Brooklyn, NY LL242



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

ARVY'S SERVICE STATION, INC.
and ROBERT VIG0RITO, as OFFICER

for RevLslon of a Deterninatton or for Refund
of Sal-es and Use Taxes under Artlcles 28 arl;d 29
of the Tax Law for the PerLod Septenber 1, 1980
through May 31, 1983.

DECISION

Petlttoners, Arvyts Servlce Statton, Inc. and Robert Vlgorlto, as Offl.cer,

1956 Stuart Street, Brooklyn, New York 11229 flled petltlous for revlslon of

a deternlnatton or for refund of sales and use taxes under Artlclee 28 artd 29

of the Tax Law for the perLod Septenber 1, 1980 through ltay 31, 1983 (Flle Nos.

45438 and 46439).

A hearing was hel-d before Jean Corigllano, Hearlng Offlcer, at the offlcee
a

of the State Tax Comisgl,on, Two World Trade Center, New York, New York, oo

August 6, 1986 at 9:15 A.M. wtth aLl br lefs to be subal"t tod by 0ctober 31, 1986.

Petitloners appeared by John A. Panoone, Esq. The Audit Dl.vl"slon appeared by

John P. Dugan, Esq. (Gary Palmer, Esq.,  of  coungel) .

ISSUES

I. Whether the Audlt DLvlslon propcrly resorted to exterual ladlcee to

deternlne petitlonerat tax llabtltty.

II. Whether, lf the resort to external lndlccsl nas warrantedr the asaeas-

ment resultlng fron the audlt lras correct.

III. Whether petltloner, Robert Vigorlto, waa a per.oo requlred to collrct

and pay sales aod uae taxe€r on behalf of Arvyrs Servlce StatLoa, Inc.

IV. Whether the Audlt Dlvletonte lnposltlon of fraud penalty should be

sustalned.
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FINDINGS OF FACT

1. 0n July 21, 1983, the Audlt  Dlvls lon lssued agalnst pet l t toner,  Arvyte

Servl.ce Stetloa, Inc. ("Arvyrsr') r 8 Notlce of Deternlnatloo and Denand for

Paynent of Sales and Use Taxes Due for the perlod Septenber l, 1980 through

l lay 31, 1983, asserctog e tax due of $136,350.04 plus lnterest of  $28,443.L9

and a fraud penalty of $68,1.75.00 for a total due of $232,968.23. On the saos

date, an tdentlcaL aotlce lras lssued against petltLoner, Robert Vlgorlto, as

off tcer of Arvyrs.

2. In 1982 Getty 011 Company ("Getty") provtded the Audtt Dlvlelon wlth

verlfLcatlon of oonthLy gasoline purchases for a large number of vendorg,

lncludlng Arvyrs. Io order to utLllze the lnfornatloo, the Audlt Dlvleioa

segregated purchaaes by vendor and aggregated then for each sales tax quarter.

Thls procedure revealed that Arvyts purchased 705,027 gaLloas of gaeol-lne

durlng the perLod Septenber 1, 1980 through November 30, 1981 et a totaL cost

of $785,779.06. Durtng the same perlod, Arvyts f l led State salee t€rx returoE

report ing total  taxable sales ot $L42,927,00. After conplecLng l te analysis of

Arvyrs purchases, the Central Offlce Audtt Bureau assigoed the caee to a

regtonal offlce to perform a sal-es and use tax fleLd audlt.

3. The audl-tor dld not contact Mr. Vigorlto nor uake a request for Arvyta

books and records prtor to calculatlng the assessment uoder conslderatlon.

4. From a car parked across the street, an audltor obeerved the servlce

stat,lou operated by Arvyrs. IIe san two mechanlcs lrorklng oo cars. Baaed oo

thls observatlon and office audit experl.encer the audltor calcuLated repair eales

for the audlt perLod of $399,360.00. lle enployed a formula for thle purpose of

$30.00 per hour per mechantc ($20.00 for labor and $10.00 for parts) appl led to



-3-

an 8 hour work day and a slx day work week. He then used Gettyre third party

vertficatlon to calcuLate audlted gasoltne sales. Decause Gettyre reeords dld

not cover the entlre audLt perlod, purchaeea for the sales tax quef,tcr ended

November 30, 1981 were used to estimate purchaaes for the next three saleg tax

quarterer. No gasollne eales were estinaced for the lest three quartere of the

audlt perlod. A markup of 15 perceot wae applled to total estlnated gasollne

purchasesr aod the result lras adJusted by addlng fedEral excLge taxes. Thle

ylelded audtted taxable gaeoltne gales of $1,5101649.00 and total audlted taxable

gales of $1,910,009.00 with a tax due on that amouat of $155,354.04. Tax

prevlously paid wae deducted frou this amount, productng a total tax llablllty

o f  $136 ,350 .04 .

5. Followlng a tax appeals conference, petLtlooers eubnltted bookg and

rccorde to the Audlt DlvLsion, including a general ledger contalnlng ealce aad

purchases and other expenses, and a cash dlsbureeuents journal for the perlod

January through June 1981. The Audtt Dlvl.slon also had avallab1e ln ite flles

copies of Arvyrs Federal lncome tax returos for the ftecal yeare ended August 31,

1981, August 31, L982 an.d August 31., 1983, showlng purchaees for the thrtc ysar

perLod of $949,804.61 and gross sales of $111431385.30. Baeed on the lnadequacy

of Arvyte recordg and the subetantLal- dtscrepanctes between Arvyte Federal income

tax returns and State t:r:c returns, the Audlt Dlvtslon determtned that thE

orlglnal assesemeat was proper.

6. Robert Vigorlto lras an offlcer of Arvyts durlng the pertod undar

consideratlon. He supervieed the operatlon of the gas statlon' wrote checke oa

the corporatLonrs accountr 8od stgned all tax returns. Arvyfs bookg were kept

by an accountant hlred for that purpose, and lts tax returna ltcrc preparcd by

the sane accountanE.
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7. Petltloners offered no documentary evl"deoce to challenge the reeulte

of the audlt. However, they dld offer the general ledger aod caeh diebureeneate

Journal to support thelr contentlon that books and records were avallable but

had never been requested.

CONCLUSIONS OF LAW

A. That sectlon 1138(a)(1) of the Tax Law glves the Audlt Dlvtslon

statutory authorlty for the use of externaL indices to deternloe the amouot of

tax due when a flled return ls lncorreet or lnsuffLclent. Resort to external

lndlces to conpute tax ltablllty must be founded on ao lnsufflclency of record

keeplng that nakes lt vtrtually lnpoeslble to verify taxable salee recelpts aud

eonduct a conplete audit (Matter of Chartali, Inc. v. State Tax Cqqqlggtgq, 65

A.D.zd 44,. Chqltalf requlres that the Audtt DlvLsloo request booke and

records before resortlng to external lndl.ces, for lt ls the lack of booke aad

records that authotLzes the use of external lndtces to estlmate taxable saleE

(Matter of Chrlst  Cel la v.  State Tax Connlsslon, 102 A.D.2d 352).

B. That lnasuuch as the Audlt Divleloa made no request for books and

records prlor to tesuing the Notice of DetermloatLon and Deoand for Paymeot of

Sales and Use Taxes Due, there rilas no statutory authorlty for estlnatlng the

tlrx due on the basts of external lndlces. Accordlngly, the aaeeaanents under

conelderation are cancelLed. It is noted that proof gathered after the aseeas-

ment ls igsued, whlch l"ndlcates that the aEsessoent l"s reaeonable, doee not

ellml"aate the requtrement that a request for booke and recorde be nade prlor to

resortlng to external lndlces (Matter of Thereea Roncone d/b/a Ronconetg GrLll,

State Tax Conmlsglon, March 11, 1986).

C. That l"n vLew of Concluslon of Law ttB", alL other lseueg rateed are

rendered moot.

q
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D. That the petttlons of Arvyrg Servlce Station, Inc. 8od Robert Vlgortto

are granted to the extent lndlcated ln ConcLuslon of Law "8"; accordinglyr the

Audlt DlvLeloa ls dlrecced to cancel the notices of determlnation aod demands

for paynent of salee and use taxes due.

DATED: Albany, New York STATE TN( COMMISSION

FEB 3 7 1987 PRESIDENT


