
STATE OF NEW YORK

STATE TN( COMMISSION

In the l.tatter of the PetLtlon
of

Anuhony Alfano Servlce Statlon, Inc.

for Redeternlnatlon of a Deflclency or Revlslon
of a Deterolnatlon or Refund of Sales & Use Tax
under ArtlcLe(s) 28 & 29 of the Tax Law
for  the  Per iod  3 lL l82  -  513L182.

AFFIDAVIT OF MAILING

in a postpald properly addressed wrapper ln a
care and custody of the United Scates Postal
York.

that the sald addressee ls the petltloner
forth on sald lrrapper ls the last kno!.tn address

State o! New York :
s s .  :

County of Albany :

Davld Parchuck/Janet, M. Snayr belng dul-y sworn, deposes and says that
he/she ls an enployee of the State Tax Co 't|lsglon, that he/she ls over 18 years
of age, and that on the 6th day of Aprll; L987, he/she served the wlthln notlce
of declslon by certlfled nail upon Anthony Alfaoo Servlce Statlon' Inc. the
petltioner ln the wlthln proeeeding, by encloslng a true copy thereof in a
securely sealed postpald wrapper addressed as follows:

Anthony Alfano ServLce Statlon, Inc.
I'trarcus Avenue & Jericho Turnpike
Garden Clty Parkr NY 11040

and by deposLtlng same encloeed
post offlce under the excluslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet l t loner.

Sworn to before me thLs
6th day of Aprl l ,  L987.

pursuant to Tax Law sectlon L74



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petitlon
o f

Anthony Alfano Service Stat,Lon, Inc.

for Redetermlnatlon of a Deflclency or Revlslon
of a Determtnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /1182 -  5 /3L182,

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an euployee of the State Tax Comisslon, that he/she Ls over 18 years
of age, and that on the 6th day of Aprll, 1987, he served the wlthln notlce of
declslon by certlfled uall upon Jerome Elsen, the representatlve of the
petltloner ln the wlthln proceedlng, by enclosl.ng a true copy thereof ln a
securely sealed postpald wrapper addressed as follows:

Jerome Etsen
2513 East  64 th  S t ree t
Brooklyn, NY LL234

and by deposltlng s:rme enclosed ln a postpald properly addressed wrapper ln a
post office under the excluslve care and eustody of the Unlted States Postal
Servlce wlthln the State of New York.

That cleponent further says that the sald addressee ls the representatLve
of the petitloner herein and Ehat the address set forth on said wrapper ts the
last known address of the representatlve of the petltloner.

sworn to before ne thLs
6th day of ApriJ., 7987.

ls ter oaths
Pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O } I M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

Aprl l  6,  L987

Anthony Alfano Servlce Statlon, Inc.
Marcus Avenue & Jerlcho Turnplke
Garden Clty Park, NY 11040

Gentlemen:

Please take notlce of the decision of the State Tax Co r rlaslon enclosed
herewith.

You have now exhausted your rlght of review at the adnlnistratl-ve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelr an
adverse decislon by the State Tax Co 'nlsslon may be lnstltuted only under
ArticLe 78 ot, the Clvll Practlce Law and Rules, and uust be conrmenced tn the
Supreme Court of the State of New York, Albany County, wlthln 4 uonths from the
date of thls notLce.

Inqulrles concernlng the conputatlon of tax due or refund aLlowed ln accordance
with thls declslon nay be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatl-on Bureau
Assessment Review Unlt
Bull-ding #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureauts Representatlve

Petlttoner I s Representatlve :
Jerome Elsen
2513 East 64th St,reer
Brooklyn, NY 11234



STATE OF NEW YORK

STATE TAX CO}NTISSION

In the Matter of the Pet i t lon

o f

ANTIIONY ALFA}IO SERVICE STATION, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod March 1, L982
through May 3l ,  L982.

DECISION

Petltioner, Anthony Al-fano Servlce Statlon, Inc. r Marcus Avenue and

Jerlcho Turnpike, Garden Ctty Park, New York 11040, flled a Petition for

revislon of a determination or for refund of sal-es and use taxes under Articles

28 and 29 of the Tax taw for the perlod March l, 1982 through llay 31, 1982

( F i l e  N o .  5 4 9 5 8 ) .

A hearlng was heLd before Arthur Johnson, Ilearlng Offlcer, at the offlces

of the State Tax Cornmisslon, Two tr{orld Trade Center, New York, New York, on

0ctober 24, 1986 at 9:00 A.M. Pet i t loner appeared by Jerome Elsen, CPA. The

Audlt  Dtvis ion appeared by John P. Dugan, Esq. (Gary Palmer, Esq.r of  counsel) .

ISSUE

l{trether reasonable cause exlsted for pet i t lonerts late f l l lng of the March

1982 est lmated New York State and Local SaLes and Use Tax Return.

FINDINGS OF FACT

1. Pet i t loner,  Anthony Alfano Servlce Stat lon, Inc. f l led and pald l ts

p"rg-Quarterly New York State & Local Sales & Use Tax Return (ST-809) for March

1982 on Aprl l  20, L982.

2. On Septernber 24, L982, the Tax Compliance Bureau issued a Notlce and

Demand for Paymeht of Sales and Use Taxes Due to petltioner for penalty of



-2 -

$367.28  and in te res t  o f  $84.25 ,  fo t  a  to ta l  aoount  due o f  $451.53 .  sa id  no t lce

lndicated that the penal-ty and interest was due for not fll ing the I'tarch 1982

estimated return whi.ch was due on llarch 20, f982.

3. Petitioner tLnely ftled a pet,itLon for revislon of the assessment.

Pet l t toner subsequent ly pald the not ice and is now seeking a refund of $451.53.

4. Pet l tLoner ls a monthly f l1er of sales tax retufns and has a pr lor

hlstory of tinely fll lng such returns. The due date for uonthly returns ls the

20th day of the following month. Petltionerrs accountant flled the part-quarterly

return for March 1982 on Aprll 20, L982: however, he was not aware that an

estimated return for March 1982 was requLred to be fll-ed by March 20' L982.

CONCLUSIONS OF LAW

A. That petlti.oner was requlred ro flLe an estluated return for Ltarch

1982 on or before March 20, 1982 ln accordanee wlth sect lon 1137-A(b) of the

Tax Law.

B. That sect ion 1145(a)(1)(1) of the Tax Law provldes for the lmposlt ion

of penalty and lnterest for faiLure to file a return or pay over any tax when

due. Subdlvis ion ( i l )  of  sald sect ion provldes for the remlssion of penalty

and that portion of interest that exceeds the nlnlnum rate if the Tax Comnlsston

determl.nes that the failure or delay was due to reasonable cause and not due to

wl l l fu l  neglect.

c .  That  20  NYCRR 536.5(b)  ( fo rner ly  536.2 [b ] )  p rov ides :

"ReasonabLe Cause. In determinlng whecher reasonabt-e cause
e x i s t f f i i s f o r r e n i t t 1 n g a s s e s s e d i n t e r e s t o r p e n a 1 t 1 e s
or as grounds for remltting lnterest or penalties upon the late
flllng of a return or paynent, the taxpayerrs prevlous complianee
record may be taken lnto account. ReasonabLe cause for failure to
file a return on tlme must be afflrnatlvely shown by the taxpayer in
a written statement. Grounds for reasonable cause, where clearly
establ lshed, may lnclude the fol lowlng:
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* * *

(6) any other cause for dellnquency whlch appears to a Person
of ordi-nary prudence and lntelllgence as a reasonabl-e cause for delay
ln ftllng a return and whlch cl-earLy Lndlcates an absence of gross
negl lgence or wi l1fuL lntent to dlsobey the taxing statutes. Past
performance w111 be taken Lnto account. Ignorance of the law'
however, wil-1 not be consldered reasonable cause.tt

D. That pet i t ioner rel ied on the professlonal expert lse of l ts accountant

and given Lts past exemplary fll ing record, petitloner establlshed that the

Late fll lng was due to reasonable cause and not wlll-ful- neglect. Accordlngly'

the penalty is cancelled and interest shaLl be reduced to the mlnlmum rate.

E. That the petitlon of Anthony AJ-fano Service Statlon, Inc. ls granted;

the Audit DLvision ls hereby directed to calculate the applicable interest due

on the late payment and lssue a refund to petltloner for the balance.

DATED: Albany, New York STATE TN( COMMISSI0N

APR 0 6 1987 PRESIDENT

/


