
STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petltion
o f

Annex Outlet '  Ltd.

for Redeterninatlon of a Deflclency or Revision
of a Determlnatlon or Refund of Sales & Use Tax
under Arttcle(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /L179 -  8 /31183.

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Connie A. Ward, being duly sworn, deposes and says that
she ls an employee of the State Tax Comlsslon, that she ls over 18 years
of age, and that on the 14th day of August, L987, she served the nlthln
notlce of declslon by certlfled malJ. upon Annex Outlet, Ltd. the petltloner ln
the wlthln proceedlng, by encl-oslng a true copy thereof ln a securely seaLed
postpald nrapper addressed as follows:

Annex Outlet ,  Ltd.
43 Warren Street
New York, New York 10007

and by deposltlng same encLosed la a postpald properly addressed Itrapper Ln a
post offlce under the exclusive care and custody of the United States PostaL
Servlce wlthln the State of New York.

That deponent further says that the sald addressee ls the petitl-oner
herein and that the address set forth on sald wrapper ls the last known addresg
of the pet i t loner.

Sworn to before ne this
14th clay of August,  1987.

lzed to admlnlster
t, to Tax Law sect



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Annex Outlet ,  Ltd.

for Redeterminatlon of a Deficlency or Reviston
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of, the Tax Law
for  the  Per iod  3 lL /79  -  8 /31183.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Connle A. [' lard, belng duly sworn, deposes and says that
she is an employee of the State Tax ComLsslonr that she is over 18 years
of age, and that on the 14th day of August, L987, he served the lrlthln notlce
of decislon by certlfled mal1 upon Isaac Sternheln, the representatl.ve of the
petltioner ln the wlthin proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as folLows:

Isaac Sternhelm
Isaac Sternheim & Co.
5612 18th Avenue
Brooklyn, NY IL204

and by depositlng same enclosed ln a postpaid properLy addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Postal
Servlce withln the State of New York.

That deponent further says that the said addressee ls the representative
of the petltloner hereln and that the address set forth on said lrrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before me thls
14 th  day  o f  August ,  L987.

to administer
to Tax Law sect



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 14, L987

Annex Outlet ,  Ltd.
43 Warren Street
New York, New York 10007

Gentlemen:

Please take notice of the decislon of the State Tax Coumisslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratlve level.
Pursuant, to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revlew an
adverse decision by the State Tax Commi-sslon may be lnstLtuted onl-y under
Artlcle 78 of the Civil Practi.ce Law and Rules, and must be cor"'nenced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not ice.

Inqulries concerning the comput,atlon of tax due or refund allowed ln accordance
with thls declslon nay be addressed to:

NYS Dept. Taxation and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Butl-ding #9, State Campus
Albany, New York 12227
Phone /t (518) 453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Represent,ative

Peti t ioner I  s Representat ive:
Isaac Sternheim
Isaac Sternhelm & Co.
56L2 LSth Avenue
Brooklyn, NY 11204



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

of

ANNEX OUTLET, LTD. : DECISION

for Revlslon of a Detertrinatlon or for Refund !
of Sales and Use Taxes under Artlcles 28 arn.d 2g
of the Tax Law for the Perlod t'trarch 1, L979 :
through August 31, 1983.

Petltloner, Annex Outlet, Ltd., 43 Warren Street, New york, New york

10007' flled a petitlon for revlslon of a deterninatlon or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod March 1,

1979 th rough August  31 ,  1983 (F1Le No.  54868) .

Ahearlng was held before Joseph W. Plnto, Jr. ,  Heartng Off lcer at the

offlces of the State Tax Comml.sslon, Two lforld Trade Center, New York, New

York'  on May 7, 1987 at 9:15 A.M. Pet l t loner appeared by Isaac Sternheln, CPA

The Audlt Dlvlsion appeared by John P. Dugane Esq. (Mlchael Infantino, Esq.r of

counsel) .

ISSUE

trltrether the Audlt Dlvlslon, uttllzlng an observatlon testr properly

determlned petltloner's addltional sales tax due.

FINDINGS OF FACJ

1. On May 21, L984, as the result of a fleLd audltr the Audlt Dlvlslon

lssued a Nottce of Deterninatlon and Demand for Paynent of SaLes and Use Taxes

Due agalnst pet l t toner,  Annex Outlet ,  Ltd. ("Annex"),  h the amount of $1941349.4I,

plus penal-ry of $48,587.31 and lnteresr of 988,359.54, for a total  amount due

of $331,295.26 for the perlod March 1, 1979 through May 31, 1982. On the sane

date, the Audlt Dlvlslon lssued a Notlce of Deternlnatlon and Demand for
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Paynent of Sal-es and Use Taxes Due for the period June 1, 1982 through August 31,

1983 agalnst Annex ln the amount of $76,606.20, plus penal-cy of $14,469.49 an.d.

interest of  $11 ,469.04, fot  a total  a,mount due of $L02,544.73. Annexr by l ts

presldent, Elllot Levy, properly executed four consents extendLng the perlod of

llnltatlon for assessment of sales and use taxes for the perlods tn lssue

thereby allowlng the Audlt Divlslon to lssue thelr assessments at any tlme on

or before Septenber 20, 1984.

2. Annex operates a retall store sellLng electronic ltems such as televlslon

seter car stereos, cassette players and audLo and vldeo games. 0n or about

January 14, 1982 the Audtt Dlvision made a wrltten request to Annex for all

books and records pertalning to Lts sal-es tax l-lablllty for the perlod under

audlt lncludlng Journals, ledgers, sales Lnvoicesr purchase Lnvolcee, cagh

reglster tapes and exemptton certlflcates. After numerous vislts to petLtLonerrg

representatlvefs offtce, onLy sales tax returns, Federal and State lncome tax

returns, galeg LnvoLces and a general ledger were produced. No cash reglster

tapes, gales journal, cash dlsbursements Journal, or purchase book ltere provided'

lndlcaclng that the records kept by petlttoner were grossly lnadequate.

3. In an attempt to verlfy nontaxable sales whlch had been clalned by

Annex, the Audlt Dlvislon analyzed bank deposlt tl.ckets agalnst naLl orders for

a test per iod of June 1, 1981 through August 31, 1981. Slnce no substant lat lng

documentatlon was provlded for sald noncaxable sales, $89 '382.64 ln sald sales

was dlsallowed for the test perlod. Wtren compared to total nontaxable sales

for the test per lod there was a result lng margln of error of,7L.5222 Percent.

Sald nargln of error was applled to nontaxable sales for the entlre audlt

perLod and resulted ln addit lonal tax due of $83,207.33.
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4. When the Audlt Divlslon analyzed bank deposit tlckets for the test

perlod, June 1, 1981 through August 31, 1981, Lt was discovered that there were

numerous cash deposlts, lndLcatlng that petltLoner dld a substantial cash

buslness. Upon dlscovery of thls factr the Audlt Divlslon dectded to perform a

two-day observatlon test on June 8, 1983 and June 29, 1983. The average dally

cash sales observed on those two days were $1,648.65. The average dally cash

sales were multiplled by slx days and thLrceen weeks resulttng ln $128,594.70

of addltlonal cash sales per quarter. Thls resulted in $187,748.28 ln addltlonal

tax due for the entlre audlt perlod. When added to the addltlonal tax found

due on nontaxable sales of $83,207.33 there l ra€r a total  amount due of $270'955.6L.

5. Petitloner alleged, through lts representatlve, that the observatlon

cests resulted ln numerous errors and lnaccurate audit flndlngs and that

complete records for Annex were avalLable for the entire audl.t perlod; however,

petitloner offered no evldence ln any forn to refut,e the audlt flndLngs.

Moreoverr petitionerts representatlve was advlsed by letter at the conmenceuent

of the audlt to make all books and records avallable for audlt. At no tloe

durlng the audlt, at a pre-hearlng conference or at the hearing dld petltloner

present evldence that conplete records were avallable.

CONCLUSIONS OF LAW

A. That a |tvendor is obl-lgated to malntaln records of hls sales for audlt

purposes (Tax Law, sectlon 1135) and the State when conductlng an audltr tnUst

deternlne the amount of tax duer ffrom such lnformatlon as may be avallablerl

but tlf necessary, the tax nay be estlmated on the basls of external Lndlcest

(Tax Law, sect lon 1138, subdlvls lon [a]) ."  (Korba v. New York Scate Tax

Conmlsslon, 84 AD2d 655.) Exactness ln deternlnlng the amount of sales tax

llablllty ls not requlred where lt ls petitloner's olrn fall-ure to malntaln
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proper records whlch necessltates the use of

State Tax Connlsslon, 54 AD2d 1023, affd 44

external lndlces. (lhrkowltz v.

NYzd 684. )

B. That petltloner dld not have cash reglster tapes, sales JouraaLs, a

cash dlsbursements journal or purchase book from which the Audlt DlvLsl.on could

vertfy amounts entered on petl.tlonerrs books and records and ultlmately reported

on tts sales tax returns. Accordlngly, the Audlt Dlvlslonts uae of an observatlon

test to determlne petltlonerrg tax ltablllty was pf,oper. (ltratter of 265 City

Island Seafood Market, Inc., State Tax GommLsslon, I4ay 6, 1983.) l4oreover,

petltloner produced no evidence, elther Ln the forna

to refute the audlt flndlngs and, therefore, lt has

provlng whereLn the audit nas erroneous.

C. That Tax Law $ 1145(a) (1),  ln effect dur ing

states, ln pert lnent partr  as fol lows:

of testLnony or documentatlon'

not met lts burden of

the perlod ln lssue

"(a) (1) (1) Any person falltng to file a return or pay over
any tax to the tax commlsslon wLthln the tlne requlred by
thls artlcle shal-l be subJect to a penalty of flve Percent
of the aoount of tax due if such fal.lure ls for not uore
than one month, wtth an addicLonal- one Percent for each
addltlonal nonth or fractlon thereof durlng whlch such
fallure contlnues' not exceedLng twenty-flve percent ln the
a g g r e g a t e ;  . . . . "

PetLtioner herein is subJect to penalty for falllng to pay over the tax deternlned

to be due ln accordance wlth the audlt perforned by the Audlt Dlvlslon.

D. That the petltlon of Annex OutLet, Ltd. is denled and the notLces of

deternLnatlon and demands for payment of sales and use taxes due issued Nlay 2L'

1984 are sustalned together wlth appllcabLe penalty and lnterest.

DATED: Albany, New York STATE TN( COIBIISSION

AU6 14 $8r
PRESID


