
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Angelars Restaurant - SyzzL Food Corporatton :
and Angela Clpr iano, as Off icer

AFFIDAVIT OF UAILING

for Redetermination of a Deficlency or Revision
of a Determlnation or Refund of Sales and Use
Tax under Article(s) 28 & 29 of the Tax Law
for  the  Per iod  9 / I l8 l -8 /31 /84 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Commission, that he/she is over 18 yearg
of age, and that on the 13th day of February, L987, he/she served the within
not ice of Declsion by cert i f led mai l  upon Angel-ars Restaurant -  Syzzl  Food
Corporation, and Angela Cipriano, as Officer the petltioners in the wlthln
proceeding, b1l  enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Angelars Restaurant - SyzzL Food Corporation
and Angela Cipr iano, as Off lcer
57 Lyons Place
Sta ten  Is land,  NY 10314

and by depositlng same enclosed in a postpaid properly addressed wrapper Ln a
post office under the excl-usive care and custody of the United States Poetal-
Service wLthin the State of New York.

That deponent further says that the said addressee ls the petitioner
hereln and that the address set forth on said wrapper is the l-ast knowrl addreee
of the pet i t ioner.

to before me thl-sSworn
13rh da

,nlster oa
sect ionPursuant to T



STATE OF NEW YORK

STATE TAX COMMISSION

In the lvlatter of the Petition
o f

Angelar s Restaurant - Syzzi Food Corporation
and Angela Ciprlano, as Officer

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sal-es and Use
Tax under Art ic le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  9 / L l 8 L - 8 1 3 L / 8 4 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she Ls an empJ-oyee of the State Tax Commisalon, that he/she is over 18 yeara
of age, and that on the 13th day of February, L987, he served the lrlthin notlce
of Decision by certified nail- upon Howard BernsteLn, the representative of the
petitloners ln the wlthin proceeding, by enclosing a true copy thereof ln a
securely sealed postpaid wrapper addressed as follows:

Howard Bernstein
19 Azal-ea Court
Staten Island, NY 10309

and by depositlng same enclosed ln a postpaid properl-y addressed wrapper ln a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on sald ltrapper ls the
last known address of the representat lve of the pet l t loner.

before me thls
of February, I

lni3 ths
Law sect ion 174



S T A T E  O F  N E I . I  Y O R K
S T A T E  T A X  C O M } ' I S S I O N

A L B A N Y ,  N E r {  Y O R K  L 2 2 2 7

February 13, 1987

Angelats Restaurant -  SyzzL Food Corporat ion
and Angela Cipr iano, as Off icer
57 Lyons Place
Staten Island, NY 10314

Gentlemen:

Please take notlce of the Deeislon of the State Tax Connlsslon enclosed
herewith.

You have now exhausted your rlght of review at the adnlnlstratlve leveL.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revl.ew an
adverse declsion by the State Tax Commlssion may be Lnstltuted only under
Article 78 of the Civll Practlce Law and Rulesr end must be conmenced ln the
Supreme Court of the State of New York, Albany Countyl wlthin 4 months fron the
date  o f  th is  no t ice .

InquLries concerning the computatlon
with thls declston may be addressed

of tax due or refund al-lowed in accordance

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Review Unlt
Bulldlng /f9, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

TaxLng Bureaurs Representat ive

Petl t ioner t  s Representat ive :
Howard Bernsteln
19 Azal-ea Court
Staten IsLand, NY 10309

c c :



STATE OF NEW YORK

STATE TAX COMMISSION
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In the Matter of the Pet l t tons

o f
:

ANGELA|S RESTAURAIIT - S'|ZZT F00D C0RPoRATrON, DECTSToN
AND ANGELA CIPRIANO, AS OFFICER :

for Revlslon of a Determinatlon or for Refund 3
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period September 1, 1981 :
through August 31, 1984.

3

Petitloners, Angelars Restaurant - SyzzL Food Corporation and AngeLa

Clpr lano, as off icer,  57 Lyons Place, Staten Island, New York, 10314, f i led a

petltlon for revlslon of a deterninatl.on or for refund of sales and use taxea

under Artleles 28 and 29 of the Tax Law for the perlod September 1, 1981 through

August 31, 1984 (f '11e Nos .  59L96 and 59L97) .

A hearlng was held before Jean CoriglLano, Ilearing Offlcer, at the offlces

of the State Tax Conntssl.on, Two WorLd Trade Center, New York, New York' on

August 7, 1986 at 9:30 A.M., with addlt lonaL evldence to be subnit ted by

September 5, 1986. Pet l t loners appeared by l loward Bernstein, Esq. The Audlt

Dlvis lon appeared by John P. Dugan, Esq. (Patr lc ia L. Brunbaugh, Esq.,  of  counsel) .

ISSUE

Whether the Audlt Divislon correctly estinated petltlonersf taxable saLea

for the perlod under consl.deratlon.

FINDINGS OF FACT

1. 0n Decembet 20, 1984, the Audlt  DLvislon lssued against petLt ioner

Angelats Restaurant -  SyzzL Food Corporat lon ( t tSyzzLt st t) ,  €r Not lce of Determina-

tion and Demand for Paynent of Sales and Use Taxes Due for the period Septenber I'

1981 through August 31, 1984, assertLng a tax due of $32,706.00 plus penalty
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and lnterest. On the same date, an ldentical notice was lssued to AngeLa

Clprlano, as officer of che corporatlon.

2. SyzzLt a was selected for audlt when a businegs fllee natch revealed a

wide dlscrepancy betlreen taxabLe sales reported on its 1.982 State sales tax

returns and gross salee reported on lts 1982 Federal lncome tax return.

3. Syzz'-ts owned and operated a restaurant whlch nas out of buelness when

the audlt conrmenced ln September 1984. Several telephone calls were made to

the home of Angela Clprlano to arrange for an audlt of the restauraotrg booke

and records. 0n at least two occaslong, the audltor spoke lrlth Mrs, Ciprlaoo

who agreed to have her hueband return the audltorrs callg. Ilowever, the

audltor never recelved a posLtLve response to hLs requests to schedule an audlt

appoLntuent.

4. Because no othef, LnfornatLon was made avallable' the auditor estlnated

petltlonerst tax llablllty on the baels of SyzzL's L982 Federal l.ncome tax

return, where Lt reported gross sales of $1401000.00 for the flacal year eoded

December 31, L982. The audltor determlned that, becauge of the nature of thc

buslness, 100 percent of Syzztte groes saLes were taxable. He est inated

caxable saLes per quarter of $35,000.00 aod total taxable sales for the audlt

per lod of $420,000.00 lr l th a tax due on that auount of $34'650.00. For the

same perLod, SyzzI rs reported taxable sales of $23,468.00 and remltted tax due

oa that amount of $1,944.00. After glving SyzzL credit for tax pald, PetltLonerrg

total  tax l labl l l ty was determlned to be $32,706.00.

5. StateEents of proposed audlt adJustment nere sent by certtfted naLl to

SyzzLrs and to Angela Ciprlano at her resldential addrese, They were returoed

to the Audit DLvLslon uarked "uncLalued."
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6. An accountantr hlred by petltioners l"n coonection with the hearlng,

eetlnated SyzzLtg tax llabllttyr usl"ng an analysls of bank deposits aa a Eource

fron whtch he determined taxable sales. He presented worksheet,s showing

deposlts made to two bank accouots La SyzzLrs name. Total- deposits were

segregated Lnto four categorles: capital contrlbutlons, loacgr taxable sales

and rentaL income. 0n the basls of theee deposlts, the accountant calculated

total  taxable sales durlng the audlt  per l .od of $135,183.00, capLtal  cootrtbut long

of $261672.68 and rental  l .ncome of $10,600.00. Two bank statemeats offered to

vertfy the bank deposlts could not be reconcll-ed to the accountantre workeheets.

7. Petlttoners asserted that they lntentlonally overstated groes recelptg

on Syzzlfs Federal tncome cax return in order to induce the Snall Buglnesg

Adnlnlsuratton ('rSBArr) to provLde loang to the busiaess.

8. 0n Decembet 4, L979, the SBA made a loan to Syzzlts l.n the aoouot of

$105,000.00. The tlnetable for dlsbureenent of the loan ls not revealed by the

record. SyzzLrs defaul-ted on the loan prlor to August 26, 1982.

9. The montes lalentlfleil ln the accountantfe workpapers as caplEal

contributlons were actually loans made by fanLly members to Angela €lprl.aoo to

be used to maLntaln AngeLats Reetaurant.

10. SyzzLt s termtnated l ts bus{ness operat ions oa June 21, 1984.

CONGLUSIONS OF LAI^I

A. That eect lon 1138(a)(f)  of  the Tax Law provldes that:

"tf a reCurn when flled ls lncorrect or l.nsufflclent, the amouat of
tax due shal1 be determlned by the tax coumLsston from such loforma-
tlon as nay be avatlable. If necessary, the tax may be esttmated on
the basls of external lndlcesr eoch as stock on hand, purchaees,
. . .scale of rents or chargeer cor lpsrabLe rents or charges, type of
accommodatlons and service, number of enployees or other factorg.tl

B. That ln Ltght of the petLttoners' fallure to respond to the Audlt

DLvLsl"onts repeeted requests for an audLt appol.ntnent or to nake avaLlable any



-4-

books and records, the Audlc DivLslon nas lrarranted ln estlnatlng thelr tax

llabtLtty on the basts of SyzzLrs 1982 Federal tncome tax return.

C. That exactness Ls not requlred when the taxpayerts olm fallure to

conply with the Tax Law renderg lt l"nposslble (Matter of Meyer v. State Tax

Connlsslon, 61 LDzd 223). Furthernore, where the nethod of audtt ls reasonably

calculated to reflect the taxes due, the burden rests oa the taxpayer to

demoastrate that the nethod of audlt or the amount of tax assessed ls erroaeoug

(i{atter of Surface Line Operators Fraternal OrganLzation, Inc. v. Tully, 84

ADzd 858). The testlmony oE SyzzJ-ts accountant, stendlng aLone, ls lnadequate

to establlsh that the sunmary of bank depoeits accurately deplcted Syzztt s

taxable sales slnce records of bank deposits do not neccesrearlly portray true

sales. Coneequentl-y, both the suomary and the fact that some of the depostte

represented Loans from fanlly members rrere useless to eholr that the Audlt DlvtsLonre

estLnate of pet l t loner 'g tax LlabLl l ty was ln error,

D. That SyzzLrs termLnated Lts business operatlons on June 21, 1984.

Petl"tLonerg' tax Ltabtltty wtll be nodifled accordLogly.

E. That the petttLoos of Angelars Restaurant - SyzzL Food Corporatlonr

and Angela CLprlanor as offl"cer, are granced to the extent Lndlcated ln Conclu-

slon of Law'rD"; that the notices of determlnatlon and demande for paynent of

saLeg.and use taxes due issued on December 20, 1984 shall be nodlfled accordingly;

and that ln all other respects, the petLtlons are denied.

DATED: Albany, New York STATE TAX COMMISSION

COMMISSION

FEB 1 3 1987


