
STATE OF

STATE TN(

NEW YORK

COMMISSION

In the Matter of the Petition
o f

Doninick & Sondra Amendol-are

for RedeterminatLon of a Def ic lency or for
Refund of New York State Personal Incone Tax
under Artlcle 22 of the Tax Law and New York
Clty Nonresldent Earnings Tax under Chapter 46'
Title U of the Adninistratlve Code of the Clty
of New York for the Years 1978 and 1979.

AFFIDAVIT OF }fAILING

State of New York :
s s .  3

County of Albany :

Davld Parchuck/Janet l'1. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Coml.sslon, that he/she ls over 18 years

of age, and that on the 25th day of June, 1987, he/she served the within notlce
of Declsion by certifled mail- upon Dominlck & Sondra Amendolare the petltloners

in the within proceeding, by encJ-osing a true copy thereof ln a securely sealed
postpald wrapper addressed as foLlows:

Dominlck & Sondra Amendolare
234 West 15th St.
Deer Park, NY LL729

and by depositing same enclosed in a postpaid properly addressed wrapper ln a
post office under the excLuslve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee ls the Petltloner
herein and that the address set forth on sald nrapper is the last known address
of the pet i t loner.

Sworn to before me this
25th day of June, L987.

inister oat
pursuant to Tax Law sect ion L74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
of

Domlnlck & Sondra Amendolare

for Redeterminat lon of a Def lc lency or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
Clty Nonresldent Earnings Tax under Chapter 46,
Title U of the Adninistrative Code of the City
of New York for the Years 1978 and L979.

AFFIDAVIT OF MAILING

State of New York :
s s . :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax ComnlssLon, that he/she is over 18 years
of age, and that on the 25th day of June, 1987, he served the withln notice of
Declsion by certlfied nail upon Loul-s F. Brush, the representative of the
petitioners in the wlthin proceeding, by enclosing a true coPy thereof ln a
securely sealed postpald nrapper addressed as fol lows:

Louis F. Brush
101 Front  S t .
ll lneola, NY 11501

and by deposlting same enclosed in a postpaid properLy addressed wrapper in a
post office under the exclusive care and custody of the UnLted States Postal
Servlce withln the State of New York.

That deponent further says that the saLd addressee ls the rePresentative
of the petltioner herein and that the address set forth on sald wraPPer ls the
last known address of the representative of the petltioner.

Sworn to before me thls
25th day of June, L987.

Authorlzed to administer oat
pursuant, to Tax Law section 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L  B  A N  Y ,  N E W  Y  O R K  L 2 2 2 7

June 25, 1987

DonlnLck & Sondra Anendol-are
234 West  l5 th  S t .
Deer Park, NY LL729

Dear Mr. & Mrs. Anendolare:

Please take notice of the Declslon of the State Tax Conrotsslon enclosed
herewlth.

You have now exhausted your rtght of revlew at the administrattve level.
Pursuant to sectlon(s) 690 & L3L2 of the Tax Law and Chapter 46, Tltle U of
the Admlnlstratlve Code of the Clty of New York, a proceedlng ln court to
revlew an ad.verse decLslon by the St,ate 1"x Qsmml-sston uay be lnstltuted only
under Artlcle 78 of the Clvll Practlce Law and Rules, and nust be couunenced ln
the Supreme Court of the State of New York, Albany Gountyl wlthln 4 nonths frou
the date of this oottce.

Inqulrles concernlng the eonputatlon of tax due or refund allowed ln accordance
trlth thls decLsLon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unit
BulLdlng /19, State Ca.mpus
ALbany, New York L2227
Phone # (518) 457-2086

Very trulf 1roursr

STATE TAX COMMISSION

cc: Taxlng Bureaufs Representatlve

PetttLoner t s Representattve :
Louts F. Brush
101 Front  S t .
Mineola, NY 11501



STATE 0F NEI^I YORK

STATE TN( COMMISSION

In the Matter of the Petltlon

o f

DOMINICK AMENDOLARE AND SONDM AMENDOLARE

for Redeterminatton of a Deficleocy or for
Refund of New York State Personal Income Tax
under Artlcle 22 of the Tax Law and New York
CLty Nonresldent Earnlngs Tax under Chapter 46,
Tltle U of the AdnlnlstratLve Code of the Clty
of New York for the Years 1978 and L979.

DECISION

PetLtloners, Domtnlck Arnendolare and Sondra Amendolare, 234 West 15th

Street, Deer Park, New York LL729, flled a petitlon for redeterolnatlon of e

deflclency or for refund of New York State personal income tax under Atttcle 22

of the Tax Law and New York Clty nonresident earnlngs tax under Chapter 46'

TltLe U of the AdmLnlstratlve Code of the Clty of New York for the years 1978

and 1979 (Fl l -e Nos. 37560 and 44359).

On Octobet 23, 1985, petltloners walved a hearlng before the State Tax

CounLssLon and agreed to subnlt the matter for a declslon based oo the Audit

Dlvlslon flle, as weLl as a brlef and addltlonal documentatlon to be subnltted

by October 8, 1986. After due conslderatton of the record' the State Tax

Co nlsslon hereby renders the followlng declslon.

ISSUES

I .

for the

I I .

engaged

Whether the notLces of deflclency lrere

sole purpose of extendtng the perlod of

Whether petitloners have substantlated

ln a trade or buslness during the years

lesued wlthout any basls and

llnltatlon on aasessoent.

that Donlnlck Anendolare was

at Lssue.



I I I .  Whether pet l t loners

buslness expenses clalned as

lgsue.

-2 -

have subscantlated the character

deductlons from gross lncome for

and amount of

the years at

FINDINGS OF FACT

1. PetLtloners, Domlnlck and Sondra Amendolare, filed Jolnt New York

State lncome tax resldent returns for 1978 aod L979. On the returns, petltloner

Domlnlck Amendolare ltsted hls occupatlon as "Securlty Investlgator'r whl1e

petltloner Sondra Amendolare llsted her occupatlon ag "Housewife'r.

2 .  F o r  1 9 7 8 :

(a) Petitloners reported $18,264,00 ln bustness tncoue on thelr New

York State return. Attached to the return nas a Schedule C, Federal Form 1040,

flled by petltloner Domlnlck Anenclolare, showlng the buslness actlvlty of

"Securlty InvestLgatlong'r wlth the buslness name 'fDom Amendolare". The addreee

llsted was petltlonersr home address. An attachment to Schedule C reporced the

followlng incoue and expenses:

"Schedule C - Income from Buslness or Professlon Securlty/Investlgatlons

Revenues

Expenses:
TraveL (8 ,560 G 17C n t )
Tolls Parking
Dlsgulses
0utslde Services - Car RentaL
Prof essLonal Development

-St.  Franels Col lege
B o o k s & S u p p L l e s  -  3 8 5 . 0 0

$23 ,517 .00

-Travel to College
Newspapers - Magazlnes, Sunday Papers
Dues & Subscrlptlons
Amunitlon, Target Practlce
Telephone (A11oc)
Hospltallty for lnforuers

$  1  ,455  .00
92.00

493 .00
265.O0

475.00
248 .00
275.00
166 .00
220.00
849  .00

90 .00
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Accounting
Paynents for Informatlon

Net Income

200 .00
5  l s . 00

5  ,253 .00

$ 1g,  264 .00 ' l

(b) Attached to the return nas a Wage and Tax Statement lssued to

rrD.R. Amendolare" by the Clty of New York, showlng $23,517.12 ln 'r t r Iages, and

other compensatlon". A stamped arrolr wlth the legend ttlncluded ln Schedule Ctl

polnted to sald aaount. Federal, State and New York City lncome taxes and FICA

tax nere shoriln as wlthheld.

(c) Petltloners ltemlzed thelr deductlons but cl-almed no mlscellaneous

deductlons.

(d) Petttloner Dornlnick Amendolare flled a New York State Unlncorporated

Buslness Tax Return for 1978 report lng $181264.00 ln net prof i t  and total

lncome. The words TTFICA wages lncluded ln Schedule C" were wrltten next to

sald amount. Petltloner then deducted $23,517.00 ln subtractlons resultlng ln

a  ne t  Loss  o f  $5 ,253.00 ,  wt th  no  tax  due.

(e) Petttloner Donlnick Anendolare flled a Ctty of New York Nonresident

Earnlngs Tax Return for 1978 sholrlng $16,438.00 ln net earnl.ngs fron self

enploynent.

3 .  F o r  1 9 7 9 :

(a) Petttloners reported $19,544.O0 ln buslness income on thelr Nelt

York State return. Attached to the return nas a Schedule C, FederaL Forn 1040'

slullar to that ftled by petltloner Domlnick Amendolare for 1978' reportl.ng

$19,544.00 ln net proftt. An attachment to the Schedule C reported the followlng

lncome and expenses:
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ttschedule C - Incoue from Buglness or

Income - Instltutlonal
Emergency Servlces
Interest

Expenses:
Newspapers, Magazlnes, Etc.
Dues & Subscrlpttons
Anmunltion, Target Practlce
Payments for Infornatlon
Accountlng
Telephone - Inside: Alloc
Travel (9,220 al  @ 18lC)
Tolls, Parklng
Dlsguises, Suppltes
0utslde Servtces, Car Rental-s
Meetlng, Conferences3 New Buslness
Hospltallty to Informants
TeLephone - 0utslde

NET INCOME

Profession: Security & Investlgatlons

$19 ,500 .00
5  ,02  I  . 00

502  .00
$ 26 ,023 .00

396 .00
307  .00
278.00
638  .00
200 .00
I  20 .00

L ,706 .00
103 .00
348 .00
309  .00
784 .00
9  12  .00
378  .00

6 ,479 .00

$19 ,544 .oo "

(b) Attached to the New York State return was a Wage and Tax Statement

lssued to 'fD.R. Anendolare" by the City of New York showlng $25,520.83 ln

"Wages, tips, other coopensationtt. A stamped arrow wlth the J.egend 'rlncluded ln

Schedul-e C'r poLnted to sald a,mount. Federal, State and local lncome taxes aad

FICA tax were shown as wlthheld. The Statement also sholred that Mr. Amendolare

lras covered by a penslon plan.

(c) Petltloners ltemized thelr deductlons and clalmed no mlscellaneous

deduct lons.

(d) Petltloner Donlntck Anendolare fl1ed a New York State Unincorporated

Business Tax Return for 1979 showlng $19,544.00 ln net proflt and total incooe'

wlth subtractlons of $25,521.00. A stanped arrow wlth the legend TTFICA lrages
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lncluded ln Schedule C" potnted to saLd a,mount of subtractlons. A net loge of

$51977.00 was showrr,  wlth no tax due.

(e) Petltioner Domlnlck Anendolare flled a Clty of New York Nonresldeot

Earnings Tax Returr fot L979 showlng $L9,544.00 ln net earnlngs fron self

enploynent.

4. Petltlonerst tax returns were selected for examlnation along wlth

those of approxlmately 100 other lndlvlduals on the basls that sald returne had

been prepared by a particular accountant. An Lnvestlgatlon had dlscLosed that

sald accountant had conslstently prepared returns on whlch an lndlvldual wlth

wage or salary inconre sholrn on wage and tax statenents had reported sald lncone

as buslness receLpts on Federal ScheduLe C. Department of Taxatlon and Flnance

audLtors were dlrected to revl.ew the returns and to dlsaLLow clalmed bueiness

expense deductions tf the taxpayer appeared to be an enployee recelvlng wege or

sal-ary lncome reported on lrage and tax statements. PetLtl.oner Dominlck Anendolarets

clained Schedule C deducttons lrere dlsallowed on that basls.

5. (a) on Aprll 2, L982, the Audlt Dlvl.sl.on lssued a Statement of Audlt

Changes to petltloners for 1978, asserting addttlonaL New York State tax due of

$473.29 anrd addltLonal New York Clty tax due of $7.33. The explanation glven

was that "(t)he expenses clalmed agalnst 1978 wages are not eonsldered ordlnary

and necessary expenses of productlon of lncome as an empl-oyee.tt 0n Aprll 14'

1982, the Audtt Dlvlsion tssued a NotLce of Deflclency to petltloners for L978,

showing $480.62 In addltlonal tax due, plus lnterest.

(b) on Februaty 2, 1983, the Audlt Dlvlslon lssued a Statement of

Audlt Changes to petLtloners fot 1979, assertlng $699.84 ln addltlonal New York

State tax due, wlth a credlt of $3.67 for an overpayment of New York Clty tax,

for a totaL tax due of $696.17. The explanation lras as follows:
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"As a salary [slc] employee you are not a buslness entlty
and therefore not entltled to claLm Schedule D [sic]
deductlons as these expenses are not ordlnary and necessary
for the production of lncome as an enployee.

Your New York City tax ts based on total lrages as sholrn on
your wlthholdlng statement.

The household credlt ls dlsallowed as your income exceeds
$ 2 5 , 0 0 0  . 0 0 .  "

On Aprll 8, 1983, the Audlt Dlviston lssued a Notlce of Deflclency to petitloners

for 1979, showlng $696.17 ln addlt lonal tax, plus lnterest.

6. During the years at lssue, petltloner Donlnlck Anendolare was a meuber

of the New York City Pollce Departuent and hls 'rbuslness income'f actually

conslsted of wage or salary income fron the Clty of New York.

7. A letter dated January 1981 fron the Conmandlng Offlcer of the 104th

Preclnct Detectlve Unlt to the Director of Internal Revenue, whlch letter was

subultted by petlttoners, stated as follolrs:

"Thls ls to certlfy that Detectlve Domlnlck R. Amendolare
Shleld llL7Lz, New iork Glty Poll.e @
of the 104th Precinct Detective Unlt, and as such necessarily
uses hls prlvate auto ln the perfonnance of offlclal pollce
dutlesr whlch lnclude crinLnal lnvestlgatlons and survell-
Lances. IIe has recelved no relmbursement from the Clty of
New York.

Authorlzatlon for deductlon of auto expenses, not otherwlse
retmbursed by the Clty of New York, lras contalned ln a
letter dated February 1, 1951, slgned by E.I .  Mclarneyr
Deputy Co'nlssloner,  U.S. Treasury Departmentr Washlngton,
D . C .  r t

It ls not clear whether petitloner Domlnlck Amendolare used his automoblLe ln

hls official dutles durlng the years at issue. Moreover, the clalned niLeage

and expenses lrere not substantlated by the evldence ln the record.

8. Petltloners pald $200.00 for tax return preparatlon ln 1978 and agaln

Ln L979.
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g. Durlng L978 and Lg7g, petltloner Donlnlck Anendolare attended St.

Francls Coll-ege, Brooklyn, New York. On June 9r 1979 he was awarded an aesoclatets

degree in crlnlnal Justlce. IIe apparently cJ-alns that the cost of books and

other naterlals related to hls studles are deductlble; however, he dl.d not

prove the amounts pald for such items, or thelr deductiblllty.

10. Petltloners submltted coples of telephone btLls, auto repalr b111s,

Knights of Colunbus dues, docunents referrl,ng to a Sna1l Buslness Adnlnlstratlon

loan and several receipts, whLch are lngufficient to establlsh that petlttoner

Donlnlck AnendoLare lras anythlng but a Clty of New York poLlce officer durlag

the years at lssue.

11. PetLt loners contend:

(a) that the notlces of deflclency were lssued on an arbltrary and

caprlclous basls just prlor to the explratl.on of the perlod of Llnltatlons on

assessment, thus deprlvlng petltLoners of the opportunlty to present eubstantla-

tlon for the clalned deductlons;

(b) that petltloners are part of a large group of taxpayers who ltere

selected for speclal scrutlny because thelr returns had been prepared by the

same tax preparer; and

(c) that where petltloners do not have cancelled checks or other

recelpts for certaln expenses, the Department of Taxatlon and Flnance should

aLLow petl.tloners a reasonable estimate of such expenses.

CONCLUSIONS OF LAW

A. That the notlces

arbitrary or eaprlcLous.

Dlvlslon was justlfied ln

expenses. Each Notlce of

of deflclency were properly lssued and were not

The returns were patently erroneous and the Audlt

dlsalLowlng the Schedule C buslnees lncome and

Deficlency nasr preceded by a Statement of Audit
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Changes and petltloners had an opportunLty to flle anended returns clatnlng

enployee buslness expenses as adJustments on Federal Forn 2106, or as ttenlzed

misceLlaneous deductlons, but dl.d not do so.

B. That the fact that petitlonersf returns were selected for examlnation

because of certaln practlces of thelr accountant ls Lrrelevant. PetltLonerst

llablllty depends solely on the facts adduced hereio.

C. That petltloners have not sustained their burden of proof under Tax

Law $ 689(e) and Adnlnlstratlve Code $ U46-39.0(e) to show that petltloner

Donlnlck Anendolare was engaged ln a trade or busl.ness other than asr an employee.

Thus, expenses clalned on Schedule C nay not be deducted under sectlon 62(L) ot

the Internal Revenue Code.

D. That petltloners have substantlated that they pald $200.00 for tax

preparaclon fees durlng each of the years 1978 and L979. Sald anounts may be

claimed as mlscelLaneous deductLons.

E. That whtle it would appear that petltloners may have been entltled to

deduct certaln other expenses as employee buslness expenses under sections

62(2) or 63(f) of the Internal Revenue Gode lf they had flled Forn 2106, or had

clalmed such expenses as nlsceLlaneous deductlons, petttloners nevertheless

falled to sustaln thelr burden of proof under Tax Law S 689(e) and Adulnlstratlve

Code $ lJ46-39.0(e) to shon the character or, ln many casesr the amount of the

clalned buslness expenses.
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F. That except as granted ln Concluslon of Latr "D", the petltton

Domlnlck Amendolare and Sondra Amendolare ts denied and the notlces of

issued on Aprl1 14, 1982 and, Aprll 8, 1983, ae nodlfled, are sustalned.

DATED: Albany, New York STATE TN( COMMISSION

JUN 2 5 1sS7

of

deflcleocy


