
STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the
o f

Adventure Skl & Sportl.ng

Pet i t lon

Goods,  Inc . AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or Revtslon
of a Determlnatlon or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law
for  the  Per lod  6 /L /8L  -  8 l3L /84 .

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr belng duly sworn, deposes and says that
he/she is an employee of the State Tax CommLssion, that he/she ls over 18 years
of age, and that on the 17th day of AprlL,  L987, he/she served the wlchln
not lce of declsion by cert l f l .ed nal l  upon Adventure Skl & Sport lng Goods, Inc.
the petltloner ln the wlthln proceedLng, by encl-oslng a true copy thereof ln a
securel-y sealed postpald l rrapper addressed as fol lows:

Adventure Skl & Sport lng Goods, Ine.
1106 Cortelyou Road
Brooklyn, New York LL2I8

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post off lce under the excluslve care and custody of the United States Postal
Servlce wlthln the State of New York.

That deponent further says that the sald addres€ree ls the petltloner
hereln and that the address set forth on sald rrrapper ls the Last known address
of the petLt loner.

Sworn to before ne thls
17 th  day  o f  Apr l l ,  1987.

to ter oaths

,"'2
// e-z

pursuant to Tax Law sect lon  174



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Petltlon
o f

Adventure Ski & Sport lng Goods, Inc.

for Redeterninatlon of a Deflclency or Revtsion
of a Deternlnatlon or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  6 1 1 1 8 l  -  8 l 3 I / 8 4 .

AFFIDAVIT OF MAILING

State of New York :
s€ t .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duLy sworn, deposes and says that
he/she ls an empJ-oyee of the State Tax Connlsslon, that he/she ls over 18 yeare
of age, and that on the 17th day of Aprll, 1987, he served the wlthln nottce of
declsion by certLf led nal l  upon Davld I I .  Slnger,  the representat lve of the
petLtloner ln the wtthln proceedLng, bI enclosLng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lows:

Davld II. Slnger
225 Broadway
New York, NY f0007

and by deposlting same enclosed Ln a postpald properly addressed wrapper in a
post off ice under the excluslve care and custody of the United States Postal
Service withln the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petLtloner hereln and that the address set forth on sald lrrapper ls the
last known address of the representative of the petitioner.

Sworn to before oe thls
17 th  day  o f  Apr l l ,  1987.

lster oat,hst o a
TaxPursuant to Law sect lon 174



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

Apr lL  17 ,  1987

Adventure Skl & Sportlng Goods, Inc.
1106 Cortelyou Road
Brooklyn, New York 11218

Gentlemen:

Please take not,lce of the declslon of the State Tax Comnisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstrative level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to reviel t  an
adverse declsion by the State Tax CommlssLon nay be lnstltuted only under
Artlcle 78 of the Clvl1 Practice Law and Rules, and must be commenced ln the
Suprene Court of the State of New York, Albany County, wlthln 4 nonths fron the
date of thls not lce.

Inqulries concernlng the conputatlon of tax due or refund allowed in accordance
wlth thls declslon oay be addressed t ,o:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessuent RevLew Unlt
Bullding /19, State Canpus
Albany, New York L2227
Phone # (518) 457-2086

Very t,ruly yours,

STATE TAX COMMISSION

cc: Taxing Bureaufs Representat lve

Petltioner t s Representatlve :
Davld H. Singer
225 Btoadway
New York, NY 10007



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion
:

o f
:

ADVENTURE SKI & SPORTING GOODS, INC. DECISION
:

for Revl.slon of a Determlnation or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29 t
of the Tax Law for the Period June 1, 1981
through August, 31, L984. :

Pet i t loner,  Adventure Ski & SportLng Goods, Inc. l  1106 Cortelyou Road'

Brookl-yn, New York 11218, flled a petitlon for revislon of a determlnation or

for refund of saLes and use taxes under Artlcles 28 and 29 of the Tax Law for

the perLod June 1, 1981 through August 31'  1984 (FiLe No. 62516).

A hearlng was held before James Hoefer, Hearing Officer, at the offlces of

the State Tax Commisslon, Two Worl-d Trade Center, New Yorkr New York' on

Apr l l  29 ,  1986 a t  10 :30  A.M. ,  l r l th  a l l  b r le fs  to  be  subml t ted  by  June 29 '  1986.

Petlttoner appeared by Davld H. Singer, Esq. The Audlt Division appeared by

John P. Dugan, Esq. ( Irwln A. Levyr Esq. r  of  counsel-) .

ISSUE

lJhether the petltlon of Adventure Ski & Sportlng Goods, Inc. ltaa ftled

wlth the State Tax Conmission wlthln ninety days of the lssuance of a notLce of

determinat lon as requlred by sect lon 1138(a) (1) of  the Tax Law.

FINDINGS OF FACT

1. On March 20, 1985, the Audlt  Dlvis lonr as the result  of  a f le l-d

examlnation, lssued to petltloner a Notice of Determlnatlon and Demand for

Payment of Sal-es and Uee Taxes Due. Sald notlce, whlch encompassed the perlod

June 1 ,  1981 th rough August  31 ,  1984 '  assessed a  tax  due o f  $19 '816.14 ,  p lus
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pena l - ty  o f  $4 ,363.73  and ln te res t  o f  $5 ,178.19 ,  fo r  a  to ta l  amount  due o f

$ 3 0 , 3 5 8 . 0 6 .

2. The notlce nas sent by certifled mail on March 16, 1985 and was

properly addressed to petltloner at 1106 Cortelyou Roadr Brooklynr New York

11218. Pet i t ioner does not deny prompt receipt of  the not ice nal led March 16'

1 9 8 5 .

3. On June 24, 1.985, the Tax Appeals Bureau received a petLtlon fron

Adventure Skl & Sportlng Goods, Inc. protestlng the notlce nalLed March 16'

1985 and dated March 20, 1985. The envel-ope ln which the petltlon was nalled

hras postmarked June 20, 1985.

4. On June 18, 1985, the last dayl that a petltlon could be tl.nely fl.ledr

Wayne Northup, pet i tLonerts president,  v ls l ted his representat ivers off ice and

executed the power of attorney which was fll-ed with the petLtlon ln queetlon.

Mr. Slnger,  pet i t lonerts representat ive, test i f ied that on June 18r 1985,

eLther he personal-ly or hls secretary placed the petltlon and poner of attorney

rfin the nail- slot at 225 Broadway (New York, New York)rr. No explanatlon was

offered as to the discrepancy between the date the petltion was allegedly

rnalled (June 18, 1985) and the date the envelope containlng saLd petltlon was

postmarked by the United States PostaL Servlce (June 20, 1985).  I t  ls pet l -

t ionerrs posit ion that the petLt lon was deposlted wlth the United States Postal

Servlce in a tLmely fashion and that, regardless of the June 20, 1985 postuark'

the petition should be considered tlnely flLed.

The notice tilas malled March 16, 1985, but was dated by the Audit Dlvlslon
on March 20, 1985. For the purpose of determinlng the last day for the
f i l lng of a petLt lon, the March 20, 1985 date is used hereln.
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5, Petitlonerrs representa,tive also argued that he did not recelve the

Audit DivisLonrs Answer to the Perfected Petltlon nor does the record contaln

an aff ldavi t  of  service of said Answer. I t  ls pet i t lonerts posLt lon that the

jurisdlctlonaL lssue of tlnellness of the petltlon can only be raised ln the

Answer and, since said Answer was not properly filed, the Lssue of tlnellnese

can not be ralsed. Pet i t lonerts representat ive, pursuant to a let ter f rom the

Tax Appeals Bureau dated July 2, 1985, was advLsed that the petttlon ln questlon

was not tLnely f l led.

CONCLUSIONS OF LAW

A. That sect lon 1138(a) (1) of  the Tax Law provldes, ln pert lnent part '

that a notlce of deternlnatl-on of tax due shall be glven to the person llable

for the collectlon or pa)rment of the tax and such deternlnatlon sha1l flnalLy

and irrevocably fix the tax unless the person agalnst whon lt ls aseessed,

withln ninety days after giving of notlce of such determLnation, shall apply to

the tax cornmisslon for a heartng, or unless the Tax Comtssion of its oltn

motion shaLL redetermlne the same.

B. That sect lon 1L47(a)(1) of the Tax Law provides that a not lce of

determlnatlon shal-l be malled pronptl-y by registered or certified malL and that

any period of time whlch is deterrnined accordlng to the provislons of ArtlcLe

28 by the glvlng of notice shall cormence to run fron the date of nalllng of

such notice. Subsection (2) provldes that lf any return, clalm, statement'

appJ-lcation, or other document requlred to be flled wlthLn a prescribed perl.od

under Artlcle 28 ls delLvered after such perlod, the date of the Unlted Statee

postnark stanped on the envelope shaLl be deened to be the date of delLvery.

C. That the Audit DivLslon, at the very 3-atest, gave petltloner notlce of

the addit ional taxes due on March 20, 1985. Pet l- t ionerrs pet i tLon to the
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notice nas postmarked June 20, 1985, which Ls 92 days from the date the Audlt

Divlsion gave notlce of the taxes due. Accordlngly, the petltlon ltas not ftled

in a tlmel-y manner and petitLonerrs Llablllty ls therefore flnalLy and irrevocably

f lxed.

D. That the Lssue of timel-iness of the petltion was properly raised tn

the letter dated Jul-y 2, 1985 and also ln the Answer.

E. That the petition of Adventure Ski & Sportlng Goods, Inc. ts denled

and the NotLce of Determlnation and Demand for Paynent of Sales and Use Taxes

Due lssued March 20, 1985 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

APR 1? 1s81


