
STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltlon
o f

A-Drlve Corporatlon AFFIDAVIT OF MAILING

for Redeterminatlon of a Deflciency or Revlslon :
of a Determlnatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law :
fo r  the  Per lods  3 lL176-2129180 & 6 l I180-2 /29184.

State of New York :
s s . :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that
he/she ls an enployee of the State Tax Conmlgsion, that he/she is over 18 yearg
of age, and that on the 6th day of AprfL, L987, he/she served the withln nottce
of declslon by certlfled mall upon A-Drive Corporatlon the petltloner in the
wlthin proceedlng, by encloslng a crue copy thereof ln a securely sealed
postpald wrapper addressed as follows:

A-Drive Corporatlon
c/o Peter M. McGann
North Avenue
Garden Clty,  NY 11530

and by deposltlng same enclosed ln a postpald properly addressed wrapper ln a
post offlce under the excluslve care and custody of the United States Postal
Servlce withln the State of New York.

That deponent further says that the sald addressee 1s the petltloner
herein and that the address set forth on sald wrapper ls the Last known addreee
of the pet l t ioner.

Sworn to before ne thls
6th day of Aprl l ,  1987.

thor ized to adnlnlster oaths
Tax Law section 174pursuant to



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon
o f

A-Drive Corporatlon AFFIDAVIT OF MAILING

for Redetermlnation of a DefLclency or Revlslon :
of a Determinatlon or Refund of Sales & Use Tax
under Artlcle(s) 28 & 29 of the Tax Law :
fo r  the  Per lods  3 lL176-2129180 & 6 lL l80-2129184.

State of New York :
s s .  :

County of Albany :

David Parchuck/Janec M. Snay, being duly sworn, deposes and saye that
he/she ls an empLoyee of the State Tax Connlsslon, that he/she Ls over 18 years
of age, and that on the 6th day of Aprll, L987, he served the wlthln notice of
declslon by eertlfied nall upon Arthur Tarlow, the representatlve of the
petLtloner ln the wlthln proceedlng, b)r encloslng a true copy thereof ln a
secureJ-y sealed postpald wrapper addressed as folLows:

Arthur Tarlow
Davld Tarlow & Conpany
60 East  42nd St .
New York, NY 10165

and by deposltLng same enclosed ln a postpaid properl-y addressed wrapper ln a
post office under the excluslve care and custody of the Unlted States Postal
Servlce wlthin the State of New York.

That deponent further says that the sald addressee ls the representatlve
of the petltloner herein and that the address set forth on saLd wrapper ls the
last known address of the representatlve of the petltloner.

Sworn to before ne this
6th day of Aprl l - ,  1987.

Authorized to adnlnlster oaths
pursuant to Tax Law sectLon I74



S T A T E  O F  N E W  Y O R K
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Aprl l  6, L987

A-Drlve Corporatlon
c/o Peter M. McGann
North Avenue
Garden Clty,  NY 11530

Gentlemen:

Please take not ice of the declslon of the State Tax Co'nlssion enclosed
herewl.th.

You have now exhausted your rlght of revLew at the adnlnlstrattve level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse dectston by the State Tax Co 'rlsslon may be instltuted only under
Article 78 of the Clvtl Practlce Law and Rules, and must be comoenced Ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months fron the
date of this nottce.

InquLrLes concernlng the conputation of tax due or refund allowed tn accordance
wlth this declslon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bulldlng /19, State Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureaurs Representat,ive

Petltloner I s Representatlve :
Arthur Tarlow
Davld Tarlow & Conpany
50 East  42nd Sr .
New York, NY 10155



STATE OF NEI.I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lons

of

A-DRIVE CORPOMTION

for RevlsLon of Determinatlons or for Refunds
of Sales and Use Taxeg under Artlcles 28 and 29
of the Tax Law for the Periods March I, L976
through February 29, 1980 and June 1, 1980
through February 29, 1984.

DECISION

Pettt,loner, A-Drlve Corporatlon, c/o Peter M. McGann, North Avenue, Garden

City,  New York 11530, fLled pet i t lons for revislon of determlnat lons or for

refunds of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

periods March 1, 1976 through Februaty 29, 1980 and June 1, 1980 through

February 29, 1984 (Fl le Nos. 38147 and 64520).

A hearlng was held before Joseph W. Pinto, Jr. ,  I lear ing Off lcer,  at  the

offlces of the State Tax Conmlssion, Two World Trade Center, New York' New

York, on July 15, L986 at 1:15 P.M., with al l  br lefs submltted by November 17,

1986. Petitioner appeared by Arthur Tarl-ow, CPA. The Audit Dlvlsion appeared

by  John P.  Dugan,  Esq.  ( I rw ln  A .  Levy ,  Esg. r  o f  counse l ) .

ISSUES

I. Whether the Audlt Dlvislon properly determined additlonal taxes due

from pet i t loner for the perlods March l ,  1976 through February 29, 1980 and

June 1, 1980 through February 29, 1984.

I I .  Whether pet l t loner t lnely protested the May

natton and Demand for Paynent of Sales and Use Taxes

1985 Notlce of Determl-
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FINDINGS OF FACT

1. 0n March 19, 1982, the Audit Divislon lssued co A-Drlve Corporatlon a

Notlce of Determinatlon and Demand for Payment of Sales and Use Taxes Due for

the perlod March 1, 1976 through February 29, 1980, herelnafter the I ' f i rst

audLt periodrr,  stat lng total  tax due ln the sum of $261705.35, plus lnterest of

$11,1L7.25 ,  fo r  a  to ta l  anount  due o f  $37,822.60 .

2. 0n May 20, 1985, the Audlt  Dlvls lon issued to A-DrLve Corporat ion a

Notlce of Determination and Demand for Payment of Sal-es and Use taxes Due for

the perlod June 1, 1.980 through Februaty 29, L984, herelnafter the'rsecond

audit  per iodr ' ,  stat lng total  tax due in the sum of $L7 1042.33, plus lnt ,erest of

$2 ,662.04 ,  fo t  a  to ta l  o f  $19,704.37 .  A  second Not lce  o f  Detern lna t lon  and

Denand for Payment of Sales and Use Taxes Due was lssued agalnst the petLtloner

on May 20, 1985 for the same perlod, stating total tax due ln the sum of

$ 6 0 ' 8 8 8 . 3 5 ,  p l u s  l n t e r e s t  o f  $ 2 4 , 2 2 7 . 3 4 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 8 5 , 1 1 5 . 6 9 .

3. lJ l th regard to the f l rst  audit  per lod, pet, l t ioner executed seven

consents extendlng the perlod of l-lnitatlon for assessment of sales and uge tax

pernltting the Audlt DLvislon to assess petltloner for addltlonal taxes untll

June 20, L982. Wlth regard to the second audlt period, petltloner executed two

consents extendtng the period of llnltatlon for assesament of saLes and use

taxes. The f l rst ,  executed June 20, 1983, pernl t ted the Audlt  Dlvis ion to

determine sales and use taxes due from petltloner from the taxable period

June 1'  1980 through May 31, 198L at any t lme on or before September 20'  1984.

The second, consent executed by petltioner permltted the Audit Dlvlslon to

determlne sal-es and use taxes due from petltloner for the taxable perlod

June 1, 1980 thrugh May 31, L982 at any t ime on or before September 20, 1985.
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4. On or about llay 26, 1982, petltioner fiLed a petltion for revlslon of

a deternination or for refund of sal-es and use taxes under Artlcles 28 an;d 29

of the ?ax Law for the perlod I'Iarch 1, 1976 through Februaty 29' 1980.

5. 0n August 20, 1985, pet l t loner f l led pet i t ions for revislon of deternl-

nations or for refunds of sales and use taxes under ArtLcles 28 and 29 of the

Tax Law for the perLod June 1, 1980 through Febrtary 29,1984. The f l rst

pet l t lon protested Not lce Number 5850520112C whlch stated total  tax due ln the

sum of $60,888.35. The second pet l t lon prot,ested Not lce Number S850520113C

whlch  s ta ted  to ta l  tax  due o f  $17,042.33 .

6. Pet l tLoner had or iginals of both pet l t lons del lvered to the Tax

Appeals Bureau, Roon 107, Bulldlng 9, State Campus, Al-bany' New York, on

August 20, 1985, the ninety-second day after notlce of the deternlnatlon ltas

glven to petitLoner. Dellvery was effected by a private dellvery conpany'

Federal Express, and no evldence was subnitted demonstrating servtce of the

pet i t ions by use of the Unlted States Postal  Servlce.

7. The Audlt Dlvlslon performed trilo separate and dlstlact audlts for each

of the periods herein, March 1, 1976 through Februaty 29'  1980 and June 1, 1980

through February 29, L984. Throughout both periods A-Drive Corporation was

engaged ln the busLness of leasing and selling autonobiles.

8. The Audit Divlslonfs audlt methodology with regard to the flrst period

lncluded tests of out-of-state sales, ln-state sales, ln-state rentals,  recurr log

expense purchasesr purchases of f lxed assets and self  use of vehlcles. The

resuLts of these tests were agreed to by petltloner and a consent was slgned on

behalf  of  the corporat lon ln the sum of $5,975.92.

9. The Audit Divislon performed a detalled reconcillatlon of the sales

tax payabl-e account for the entlre audit perlod, March 1, 1.975 through Februaty 29,
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f980. The resuLts of the reconcl l lat lon revealed that $26,705.35 ln sales

taxes per pet i t ionerrs books and records were not reported on the appl icable

sales tax reEurns during the audlt period. The schedule entltLed "Sunmary of

Tax Due fron Sales Tax PayabLe Accountrt reveals total New York State tax

coLlected per the cash receLpts as $528,682.96; tax col leeted from outslde

sources  o f  $23,468.08 ;  to ta l  sa les  tax  due per  books  and records  o f  $552 '151.04 ;

tax  pa ld  per  the  pe t l t loner rs  ST-100 's  as  f t led  fo r  the  aud l t  per lod  o f  $5311974.75 '

leavlng a dlfference between total saLes tax due per the books and sales tax

pald per the ST-100's f l led of $20,L76.29. The Audit  Divis ion dleal lowed

credit  balances ln the sales tax payable account ln the sum of $4,891.93 for

the perlod endlng May 31 ,  L976 and $1,628.48 for the perlod endlng August 31,

Lg7g. tJith thls modificatlon and the excluslon of any dlfferentLals less than

$50.00 for any one period, the total  amount assessed per the sales tax payable

a c c o u n t  w a s  $ 2 6 , 7 0 5 . 3 5 .

10. Petltloner supplled no substantlatlng docunentation to explaln the

dlfferences between total sales tax due per Lts books and records and the saLes

tax pald wlth l ts f iLed ST-100fs for the audlt  per lod. However,  l t  ts noted

that the transcrlpt of sales tax coLlected by source per ST-100 worksheets and

cash recelpts lndlcate sales tax col lected for the perlod ending August 31,

1977 of.  $24,709.51. In fact,  thls l ras the amount remit ted by pet l t loner wlth

l ts ST-100 for the sane perl .od.

lt. Petltioner contends that the audlt report, incorrectly reflects the

amounts of sales tax collected and renltted for the perlods endlng August 31. '

L977 and Novenber 30, L977, explainLng that the sales tax payable account ls

extremel-y complicated and contalns entrles of a sophlsticated nature whlch the

auditors ei.ther falled to understand or analyze correctly. Petitloner arguea
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that the auditors did not examine aLL books of orlgLnal entry. Ilowever, lt ls

noted that the transcript of sales tax payable account per general" ledger was

not reconclled wlth the tax paid per ST-100rs nor was a breakdown nade lndicatlng

whether or not taxes to more than one jurlsdlction were lncluded ln the eales

tax payabl-e account per general ledger. It is also noted that petltioner ltas a

quarterly fller of ST-100's and dirl not remlt on a monthly basis as Petitloner

seems to assert .

L2. The Audlt Dl.vislonrs audlt of petltloner for the second audlt perlod

conslsted of an anaLysLs of the saLes tax accrual account, nontaxabl-e leases,

sales of Leased cars, other lncome, f lxed assets and tax due on the sel f  use of

vehicLes. From thls analysis,  the Audit  Divls lon deternlned $ZZ'930.6E ln

addlt lonal saLes and use taxes due.

CONCTUSIONS OF LAW

A. That,  wLth regard to the f i rst  audlt  per lod, l4ay 1, L976 through

February 29, 1980, the Audlt Dlvision dld not err in its determlnatlon of

addlt lonal sales and use taxes due from l ts detai led analysis of pet l t lonerrs

tax account payable per ST-100 worksheets, cash recelpts and general  ledger for

the entlre audlt period. Petitloner did not produce any substantlatlng docunen-

tation to support lts claims of error nlth the exception of the period ended

August 31, L977. The cash receipts conf lrned that the amount of t ,ax col lected

by petltloner for the perlod ended August 31, L977 was the amount renltted and

hence, pet i t loner does not owe addlt ional tax for sald perlod.

B. That pet i t ionerrs contentLon that t t  was placed at a dlsadvantage

because the Departmentts employees who conducted the audit were unavallable to

test l fy ls without ner l t ,  because the audlt  report ,  al though hearsay, 1s

adnissibLe and subject to conslderation. (Matter of l ' l ira Of-L qqgpgl-y:-ghu,, 114



-6 -

AD2d 619).  Furtherr petLt ioner was glven numerous opportunlt ies to examLne

another Department employee in pLace of the departed AudiC Divlslon employees,

but refused.

C. That '  rr i th regard to the second audlt  per iod, June 1, 1980 through

February  29 ,  L984,  Tax  Law $  1138(a) (1 )  p rov ides ,  in  per t inent  par r ,  tha t :

'rNotlce of such determination sha1l be glven to the person llable for
the collection or payment of the tax. Such deternlnation shall
fina1Ly and lrrevocably fix the tax unless the person agatnst whon lt
is assessed' wlthin ninety days after glvLng notlce of such determlna-
tlon' shall apply to the tax comqLssion for a hearing, or unless the
tax commlsslon of lts own oot,ion sha1l redeternl.ne the sa@e.tt

D.  That  20  NYCRR $ 601.3(c )  s ra ress

rr(c) Tlne l ln i tat lons. The pet l t ion must be f l led wlthln the
tine l-lnltatlons prescrtbed by the appl-lcable statutory sectlons, and
there can be no extenslon of that t lne l ln l tat lon. I f  the pet i t lon
ls f l led by nat l ,  l t  uust be addressed to the part icular operat ing
bureau ln Albany, N.Y. When nal led, the pet l t ion wlLl  be deemed
flled on the date of the Unlted States postmark stamped on the
envelope.. . .  The pet l t ion may also be f l led wlth the operat lng
bureau, by del lvery, dur ing buslness hoursr at the off ices of the
part lcular operat lng bureau. ln Albany, N.Y."

E. That petltioner subnitted no evidence to show the tiueLy maillng

of 1ts petltions with regard to the notLce of deternl.natlon and demand for

paynent of sales and use taxes due for the period June 1, 1980 through

February 29, 1984. The only evidence subnltted by petitloner was evtdence

of dellvery by a private dellvery servLce lndLcating that delivery was

made on the nlnet,y-second day after issuance of the notlces on May 20,

1985, and therefore was unt inely.

F. That slnce the pet i t ions were unt lmely, l t  ls not necessary to

declde whether the audit performed by the Audit Divlslon for the second

audlt  per iod was proper or erroneous.

G. That the petitions of A-Drtve Corporation are granted to the

extent set forth ln Conclusion of Law'tA";  that the Audlt  Dlvls ion Ls



dLrected to nodify

Sales and Use Taxes

as so granted, the

DATED: Albany, New
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the Notlce of Determlnatlon and Demand for

Due dated March 1.9, 1982 accordlngly; and

pet i t lons are ln al l  other respects denled.

York STATE TN( COMMISSI0N

Paynent of

that,  except

APR 0 6 1s87 PRESIDENT


