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STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of the Pet i t lon
o f

Acres  Storage Co. ,  Inc .

for Redeterminati-on of a Deflclency or Revlslon
ot a Determination or Refund of Sales & Use Tax
under ert ic le(s) 28 & 29 of the Tax Law for the
Per iod  L2 /  L  /  78-s  /  3 r  I  80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snay, belng duly sworn, deposes and says that

he/she is an employee of the State Tax Comission, that he/she is over 18 years

of age, and that on the 10th day of July, 1987, he served the within notiee of
Decision by cert i f ied nal l  upon Steven M. Coren, the representat lve of the
petltioner ln the withln proceeding, by enclosing a true coPy thereof in a

securel-y sealed postpaid wrapper addressed as foLlows:

Steven M. Coren
8 West 40th Street
New York, NY f0018

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offlce under the excluslve care and custody of the Unlted States Postal-

Servlce within the State of New York.

That deponent further says that the said addressee is the rePresentative
of the petltioner hereln and that the address set forth on said wrapPer ls the

Last known address of the rePresentat ive of the pet i t ioner.

Sworn to before me thls
10 tn  day  o f  Ju ly '  1987.

in
alt

ter oaths
L

t o a
Taxpursuant to sec t ion  174
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 25, 1987

Acres Storage Co.,  Inc.
1776 Second Ave.
New York, NY 10028

Gentlemen:

Please take notlce of the Decislon of the State Tax Conmisslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adnlnlstratlve Level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse decislon by the State Tax Conmlsslon nay be instltuted only under
Artlcle 7E of the Clvl1 Practlce Law and Rulesr ard must be commenced ln the
Supreoe Court of the State of New York, Albany Countyr wlthln 4 nonths fron the
date of thls not ice.

Inquiries concerning the computatlon of tax due or refund al-lowed ln accordance
wlth thls declslon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Revlew Unlt
Bulldlng #9, State Campus
Albanyr New York L2227
Phone # (518) 457-2086

Very truly yoursr,

STATE TAx COMMISSION

cc: Taxlng Bureaurs Representatlve

Petltioner I s Representatlve :
Steven M. Coren
485 Madlson Ave.
New York, NY 10022



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

ACRES STORAGE CO., INC.

for Revlslon of a Deternlnatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod December
through l fay 31, 1980.

DECISION

Refund
28 and, 29

1,  L978

Petl t loner,  Acreg Storage Co.,  Inc.,  1776 Second Avenue, New York, New

York 10028, fl1ed a petltloo for revlslon of a deternlnatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the period

December 1, 1978 through May 31, 1980 (f l le No. 38548).

A fornal hearlng was held before DorLs Steinhardt, Ilearing 0fflcer, at the

offlces of the State Tax Cormlsslon, Two l{orl-d Trade Center, New York, New

York, on August 7, 1984 at 1:15 P.M. Pet i t loner appeared by Steven M, Cotenr

P.C. The Audlt Dlvlslon appeared. by John P. Dugao, Esq, (Lawrence A. Newuao,

E s q . ,  o f  c o u n s e l ) .

Petitloner conmenced an Artlcle 78 proceedlng ln the Appellate Dlvtslon,

Thlrd Departuent, to revlew the deterolnatlon of the State Tax Comlsston

issued December 31, 1984. On I'tay 15, 1985, the Appel-late Dlvlslon annulled the

deterulnatlon and renltted the matter to the State Tax Comnlssl.on for further

clarlflcatlon of the record.

Petltlonerfs appeal of the declslon of the Appellate DLvLslon was disutssed

by the Court of Appeals on September 18, 1986, on the ground that the declslon

appealed fron was not flnal.
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On remand' petltloner walved the rlght to proceed wlth a hearlng and

requested the State Tax Counisslon to render a declsl-on based on the entlre

record contalned ln the fll-e, lncludlng addltlonal docunentatlon and argument

to be submltted by Aprll 20, 1987. After due conslderatlon' the State Tax

Commisslon renders the foLLowlng declslon.

ISSUES

I. Wtrether petltloner may properly be held llable, as the purchaser ln

buLk of buslness assets of a servLce sEatlon, for sales tax aLleged to be due

fron the prevlous operators.

II. Whether penaltles assessed agalnst petltloner, as the purchaser ln

bu1k, for the sellerrs failure to tlneLy pay the correct amount of tax due

should be abated.

III. Whether the Audlt Dlvtslon properly calculated petltlonerfs pereonal

llabtllty for the taxes due from the seller.

FINDINGS OF FACT

1. 0n March 20, 1982, the Audlt DLvlslon lssued to petltloner, Acres

Storage Co., Inc. ("Acres"), :r Notice of Determlnatlon and Demand for Paynent

of Sales and Use Taxes Due, assesslng sales and use taxes under Artlcles 28 aod

29 of the Tax Law for the perlod December 1, 1978 through May 31, 1980 ln the

amount  o f  $83,086.08r  p lus  pena l ty  o f  $20,77 I ,52  and ln te res t  o f  $24 '593.95 ,

for a total  of  $128,451.55. The not ice stated, among other thlngs, that the

taxes were "determlned to be due from Calga SVC Center, Inc. and represents

[slc]  your l labl l l ty as purchaser ln accordance wlth Sect lon 1141(c) of the

Sales Tax Law.tt

2. For nany years, Mr. Shepard Levlne and Mr. Stanley Nordheluer have

engaged ln varlous buslness ventures, usually as partners. (Messrs. Levlne and
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Nordhelner, together wlth Llll lan Wallacer olrl aLL the outsEandlng shares of

Acres.) Thelr prlncLpal business actlv!.ty ts the short- and long-tern leaslng

of automoblLes through entLtles such as Hollday Drlve Ur-Self, Inc. and Itollday

Auto Lease, Ltd.

3. Sometlme prlor to Decembet L979, the partnershlp of Shepard Levlne

and Stanley II. Nordhelmer ("the partnershlp") sold a garage faclllty at whlch

the leased autos had been serviced and fueled. In the course of seeklng

another garage ln the same general vlclnlty, Mr. Nordhelner met one Adam

Calderone, who wlth his brother, Oscar Calderone, lras operatlng a Gulf O11

Corporatton (rrGulf") servlce statton at L776 Second Avenue, New York, New York'

under the name Calga Servlce Center ('rCalga'r).

4. The partnershtp commenced negotiaclons wlth the Calderoaes to the end

that lt would operate the GuLf statlon to servlce its leased vehlcles. Thls

change in operators required that the Calerones tender thelr lease of the

premlses back to Gulfr and that Gulf grant a lease of the premlses to the

partnershLp.

5. The lease between Gulf and Adam and Oscar Calderone had been executed

on May 1, 1978 for a term of one year and had thereafter been extended to

Aprl l  30, L982. The lease provlded, ln part ,  ' r [S]hould Lessee ee1l '  asslgn,

pledge, sublet, or oortgage thls lease or sublease ln whole or ln part' or

attempt to do so, ...Lessor nay wlthout notlce lnnedlately ternlnate thls lease

and a l l  Lesseers  r igh ts  hereunder . . . . t t

6. On December 5, L979, Adan Calderone and Oscar Calderone' partnera

dolng buslness as Calga Servtce Center (referred to as the Seller), entered

into an agreement wlth Messrs. Nordhelmer and Levlne (referred to as the Buyer)

whereln the partles agreed as followe:
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(a) Seller agreed to termlnate the lease for the Gulf statlon upon

recelpt of wrltten notlce that Buyer had obtained wrltten notlflcatlon from

Gulf that lt would enter lnto a lease wlth Buyer;

(b) lf the terms requlred by Buyer under a Lease could not be obtalned

fron Gulf, Buyer would not purchase from Seller the lease and related flxtures

and lnventory; and

(c) the rrrltten agreement dld not constltute an asslgnment of sellerrs

lease nor lras it an actlon on the part of Seller whlch vlolated any term of the

lease.

On the same date, the partles executed a second agreementr pertlnent

portlons of which are set forth below.

"1. That Buyer agrees to pay to Seller the sum of SEVENTY FM
THOUSAND ($75,000.00) DOLLARS upon GIILF OIL CORP. agreelng to glve to
Buyer a lease for a Gulf Servlce Statioa at the prenlses hereln upon
the terms and condttions speclfied ln the Agreenent executed slnul-
taneously between the parEles hereto and upon Seller ternlnatlng lts
lease for sald premlses.

2. Seller agrees to sell- to Buyer all of the stock (except gas
and oll-) on the premLses and all the tools and equipnent whlch lt
onns, all of which w111 be specifled ln a 8111 of Sale to be executed
at the tLme of closing, and whlch ls lncluded ln the purchase prlce
agreed upon.

3. The partles agree that at the tlme of closlng Buyer ehall
pay to Seller the cost of alL o11 and gas ln lnventory at that tlme.

4. The Buyer hereln agrees to deposlt wlth Sellerts attorneys,
UGELOW, EVAIIS and KOPPELMAN, a€r e€rcrow agents the sum of FIVE THOUSAI{D
($5,000.00) DOLLARS. Upon not lce that Buyer cannot obtaln a lease
under the terns and condltlons speclfled ln the other Agreement
between the partles, then sald deposlt shall be returned to Buyer.

* * *

9. Buyer agrees to expedltlously undertake to enter lnto
negotlatlons wlth the Gulf OlL CorporatLon for a proposed Lease' but
agrees to not enter Lnto a lease untll the terms of thls agreement
are  fu l f i l l ed . "
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7. On or about January 30, 1980, as part of the procedure for becomlng

Gulf dealers, Messrs. Nordheimer and Levtne each subnltted to Gulf a personal

financlal statement, detalling thelr personal assets and llabllltles and

setttng forth thelr proposed purchasee fron Gul-f of gasollne, o11 and accegsorleg.

8. (a) On April 4, 1980, Adan and Oscar Calderone executed a wrltten

surrender of theLr lease of the servlce staclon premlses "aLong wlth a1t- of the

appurtenances attached thereto and belonglng to Gulf oll Corporationr to Gulf.

Thls wrltten surrender, whlch nas not dellvered to Gulf but placed tn escrott

(see Finding of Fact r '8(c)",  lnfra)r  provided, in relevant parts

'rA11 of sald equipment and the station ltself have been surrendered
to the new lessees of the statl-on, StanLey H. Nordheimer and Shepard
Levlne, who have accepted then ln thelr present condltlon.rl

(b) On Aprll 4' 1980, Adan and Oscar Calderone and the partnershl.p

executed a 8111 of Sale for the ltems of tanglble personal property at the

servtce statlon premises, whlch property nas enumerated ln a schedule appended

to the 8111 of Sale. (The lrens sold included, o11 f l l ters '  brake shoee,

fuel f l l ters '  spark p1ugs, wtper blades, air  hoses, rotor caps, batter les atrd

tool- stands.) The 8111 of Sal-e stated that Adan Calderone and Oscar Cal-derone,

"for and tn constderatlon of the sum of $75r000.00rr paid by Meesrs. NordheLner

and Levlne, sold, transferred and asslgned "a11 of the equlpment on the attached

Schedule. Included ln $75,000.00 ls paynent for the surrender of lease to Gulf

0i1 Corp." The 8111 of Sale asslgned a value of $1,000.00 to the t tens of

tanglble personal property transferred.

(c) 0n Apr11 4, 1980, Adan and Oscar Calderone and Messrs. Nordheloer

and Levtne executed a further agreement to provlde for the escro\r of checkg

totall-lng $75,000.00 ('rrepresentlng the bal-ance of the purchase prtce of the

lease to the premlses L776 Second Avenue, New York, New York") and the blLl of
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sale and letter of surrender of the lease. This further agreement was necessary

because GUI-f had not yet presented a lease to Messrs. Nordhelmer and Levlne.

(d) Messrs. Nordhelmer and Levlne actually tendered to thc Calderones

checks totalllng $65,000.00. At the tlne the Calderones surrendered thelr

lease, approxitrately 91000 gallons of gasollne remalned ln the servLce statlonte

underground storage tanks. Thls gasollne was acqulred by the partnershlp,

although the exact nature of the transactlon by whlch thls occurred ls uncertalo.

As part of the dealershlp agreement wlth Gu1f, the partnershlp assigned to Gulf

a cert i f lcate of deposlt  ln the sum of $101000.00 to secure the payment of any

lndebtedness arlsLng as a result of Gul-frs extenslon of credlt to the partnerehlp,

Presumably, Gulf then returned to the Calderones the suo of $10,000.00 prevloueLy

furnlshed by theu to Gulf fot a slnllar purpoee. At one polnt ln the proceedlngs,

petltionerrs representatlve characterLzed this transactlon as tta swap of

funds". Ilowever, thls same transactLon was also described as a purchase of the

9,000 gaLlons of gasol lne from Gu1f.  In el ther case, this $10,000.00 was not

patcl by the partnershlp to the Calderoneg, and as a transactlon, lt was outslde

of the bulk sale at lssue.

9. After consulttng wtth theLr attorney, Messrs. Nordhelner and Levlne

declded to operate the Gulf statlon as a corporatton rather than as a partnershtp.

On Aprll 4, 1980, Messrs. Nordheiuer and Levlne asslgned to Aeres' a corporatlon

then lnactlve and without asset,s, all rlghts accrulng to them under thelr

agreements wlth Adam Calderone and Oscar Calderone, ln conslderatlon of one

doLlar rrand other good and valuable conslderatlon.r'

10. Nelther petltloner nor the partnershlp gave notlce to the Tax Cornmlssion

of the change in operators of the statlon, slnce they belleved the change dld

not come wlthln the scope of Tax Law sect lon 1141(c).
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11. Unllke the Calderones who sold gasollne to and performed repalr

eervlces for the publlc, Acres servlced only vehlcles subJect to leases held by

related entltles. Approxlnately 15 percent of the gasollne eales of Acres wae

nade to the publlc; the renalnlng 85 percent was consuned ln the leaged vehlcles.

L2. In January 1981, when a sales tax examlner vlsited the servlce

statton to perforu an audlt of Calga, he dLscovered that Acree !ra8 operating

the statlon. Ile requested the contract of sale between Calga and Acres but was

never furnlshed wlth a copy. Inasmuch as no records of Calga were avallable,

the examiner estlmated the sales tax due fron Calga for the perlod December 1,

1978 through May 31, 1980 by the nethod descrlbed below.

(a) Conparlson of Acrest reported gross sales to Calgars reported

gross sales dlsclosed that Acres t gross sales exceeded those of Calga by

approxtmately 300 percent. The examlner therefore lncreased Calgars reported

gross  sa les  o f  $259,644.00  by  300 percent  to  $1 ,038,576.00 .

(b) The exanlner consldered all gross sales to be taxable sales and

calculated sal-es tax due of $83,086.08.

(c) No credlt for sales tax reported and pald was allowed because the

examlner was unabLe to locate any record of paynent by or collectlon from

Calga. The tax plus penalty and lnterest waa assessed agalnst Calga and

agalnst pet l t loner.

13. Upon revlew of the State Tax Cornmlsslonrs declslon, the Appellate

Dlvlslon, Thlrd Department, held that "the transactlon between the Calderones

and the Levlne/Nordhelner partnershlp const l tuted a tbulk saler. . . [and thatJ

the transfer from Levlne and Nordhelmer to petitloner constLtuted a bulk sale

ln ltseLf [by whlch] petLtloner became responslble for the taxes due from

Levine and Nordheimer". Ilowever, the Court found the record unclear as to the
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value of the asseta transferred tn the bulk sale transacttons and the aloount

that Levlne and Nordhelrner actually pald the Calderones. Accordlngly, the

natter was remltted for further deveLopnent of the record.

L4. The Levlne/Nordhelner partnershlp pald the Calderones $64,000.00 for

thelr agreement to surrender the lease wlth Culf and $1'000.00 for mlscellaneous

parts and equlpmentr for a total  of  $65,000.00.

15. Messrs. Nordheimer and Levlne asslgned to petltloner all rlghts

accrulng to them under thelr agreeuents wlth Adan Calderone and Oscar Galderone'

ln conslderatlon of $1.00 'rand other good and valuable consideratlon'r.

CONCLUSIONS OF LAW

A. That sectlon 114f(c) of the Tax Law provldes that lthenever a person

required to collect tax nakes a sale, transfer or assignnent ln bulk of any part

or the whole of hls buslness assets, other than ln the ordlnary course of busl.ness'

the purchaser, transferee or asslgnee shall, at least ten days before fakLng

possesslon of the asset(s) or paylng therefor, notify the Tax Cornmlsslon of the

proposed sale. For fallure to conply with the provLslons of such gection, the

purchaser, transferee or assignee shaLL be personally ltabLe for Pa)tnent to

the state of any taxes theretofore or thereafter deternlned to be due to the

state fron the seller, transferor or asslgnor' except that the Llablllty of the

purehaser, transferee or asslgnee shaLl be llnlted to an auount not ln excess

of the purchase prlce or falr market value of the asset(s)' whlchever ls

hlgher.

B. Thac the Levlne and Nordhelmer partnershlp recelved the surrender of

the Calderonest lease wlth Gulf and varlous ltems of tangible personal property

in exchange for $651000.00; thls transactlon constltuted a bulk sale wlthlo the

meanlng of Tax Law $ 1f41(c).  (Matter of  Acres Storage Co.,  Inc. v.  Chu' L20
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AD2d 854, annulllng on other grounds the declsl.on of the State Tax Comlselon,

December 31, 1984, appeal disulssed 68 NYzd 807 [wrlttea surrender of a lease,

together wlth buslness equipment and Lnventory on hand, constl.tuted a bulk gal.e

wlthin the context of the bulk sale statutel. See also Matter of Long Island

Rellable Corp. v. State Tax Gonnn., 72 AD2d 826, 1v denled 49 l{tzd 707 lfor

purposes of the bulk sale provlslon, the term ttassettt meang an ltem of value

owned, whether tanglble or lntangibl-el.)

C. That because the Levlne and Nordhelmer partnershtp falled to conply

\rlth the requlrements prescrlbed by Tax Law $ 1141(c), Lt becaoe personally

llable for the sal-es taxes due from Calga, ln "an amount not ln exceas of the

purchase prlce or falr trarket value of the buslness assets so1d, transferred or

asslgned.. .  whlchever is hlgher" (Tax Law S 1141[c]) .  The partnershLp pald the

Calderones $651000.00 for certaln assetsr conststing of the Calderoneaf rlght

to contlnue thelr lease wlth Gulf, for whlch the partnership pald $64,000.00, and

ltens of tanglble personal property,  for whlch l t  pald $1'000.00. Accordlngly,

the partnershlp became personally llabLe for saLes tax due fron Calga ln an

amount not ln excess of $65,000.00.

D. That the asslgnment of assets by the Levlne and Norilhelner partnerahlp

to petltloner constltuted a bulk sale ln ltself. By that trangactlonr petltloner

became personally llable for aLl- taxes due from Levlne and Nordhelmer, lncludlng

the assessments attrtbutable to Calga, again, in an anount not ln excesa of the

purchase prlce or falr market value of the assets asslgned' whlchever is hlgher

(Matter of Acres Storage Co.,  Inc. v.  Chu, L20 ADzd 854' supra. See also

Matter of Long IsLand Rel labLe Corp. v.  State Tax Comn., 72 ADzd,826, supra).

The conslderatlon given by petltloner to Levlne and Nordhelmer for "aL1 rlghts

accrulng to the partnershlp under thelr agreement wlth the Calderonestt was $1.00
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"and other good and valuable consLderatlon.rt Petltlonerts contentlon that the

$1.00 consideratlon pald representg the hlgher of purchaee prlce or falr market

value of the assets asslgned has no merlt, restlng as lt does on the prenise that

the aesets transferred by the Calderones to Levlne and Nordhelmer had no uarket

value. The market value of the aseets asslgned can be measured by the prLce

Levlne and Nordhetmer paid the Calderones for those same assets - $65,000.00.

AccordLngly, petitloner ls personally llable for pa)tnent of all taxes due frou

Calga, except that Lts l tabtJ. l ty ls l lmlted to $65,000.00.

E. That petltloner falled to comply wlth the bulk sales provl.slon requlre-

ments (due to mlsunderstandlng the nature of the transactlon) but othentlse

acted ln good faith; all- penal-tles ln excess of the amount of lnterest prescribed

by  s ta tu te  a re  remLt ted  (Tax  Law S 1145[a ] [1 ] t111;  20  NYCRR 536.1) .

F. That the petltlon of Acres Storage Q6., Inc. ls granted co the extent

lndicated Ln Concluslons of Law "D'r and 'rErt; that the Notlce of Deternlnatlon

and Demand for Paynent of Sales and Use Taxes Due lssued on March 20' L982 Le

to be nodlfled accordingly; and that, ln all other respects, the petltlon 18

denled.

DATED: ALbany, New York STATE TAX COMMISSION

JUN 2 5 1987



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the l"latter of the Petltlon
o f

Acres  Storage Co. ,  Inc .

for Redetermination of a Deflciency or Revlsl-on
of a Determinatlon or Refund of Sal-es & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per iod  Lz l  L  178-5  |  3 l  I  80 .

AFFIDAVIT OF MAILING

State of  New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she is over 18 yearg
of age, and that on the 25th day of June, L987, he/she served the wlthln notlce
of Decislon by cert l f ied mai l-  upon Acres Storage Co.,  Inc. the pet l tLoner ln
the within proceedlng, by enclosing a true copy thereof ln a securely sealed
postpald rf,rapper addressed as follows:

Acres  Storage Co. ,  Inc .
1776 Second Ave.
New York, NY 10028

and by deposltlng same enclosed in a postpatd properly addressed wrapper ln a
post office under the exclusive care and custody of the Unlted States Poetal-
Servlce wlthin the State of New York.

That deponent further says that the satd addressee ls the petitloner
herein and that the address set forth on sald wrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
25 th  day  o f  June,  1987.

Authorlzed to administ,er oaths
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion
o f

Acres  Storage Co. ,  Inc .

for Redetermination of a Deflciency or Revision
of a Determinatl-on or Refund of Sales & Use Tax
under Art ic le(s) 28 & 29 of the Tax Law for the
Per lod  L2 /  I  /  78-5  /  3 I  I  80 .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

David Parchuck/Janet M. Snayr being duly sworn, deposes and says that
he/she is an employee of the State Tax Comisslon, that he/she ls over 18 years
of age, and that on the 25th day of June, L987, he served the withln notice of
Declsion by certlfied nall upon Steven M. Coren, the representative of the
petltloner ln the wlthin proceeding, by enclosing a true coPy thereof ln a
securely sealed postpald \rrapper addressed as fol lows:

Steven M. Coren
485 Madison Ave.
New York, NY L0022

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Servlce within the State of New York.

That deponent further says that the said addressee is the representatl.ve
of the petltloner hereln and that the address set forth on sald ltraPPer ls the
last known address of the representatlve of the petitioner.

Sworn to before me thls
25 th  day  o f  June,  1987.

to administer oaths
pursuant to Tax Law section I74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M T I S S I O N

A L B A N Y ,  N E ' {  Y O R K  T 2 2 2 7

June 25, 1987

Acres Storage Co.,  Inc.
1776 Second Ave.
New York, NY f0028

Gentlemen:

Please take notlce of the Declslon of the State Tax Coonlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to review an
adverse declslon by the State Tax Co nlsslon nay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, aod oust be comenced ln the
Supreme Court, of the State of New York, Albany Countlr lrlthln 4 moaths fron the
date of thls not lce.

InquLrles concernlng the conputatlon of tax due or refund allowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Flnance
Audtt Evaluacion Bureau
Assessment Review Unlt
Bulldlng #9, State Caupus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours,

STATE TAX COMMISSION

cc: Taxlng Bureauts Representatlve

Petltioner I s Representatlve :
Steven M. Coren
485 Madlson Ave.
New York, NY 10022



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petlclon

of

ACRES STORAGE CO., INC.

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the Period December 1, L978
through l{ay 31, 1980.

DECISION

Peti t loner,  Acres Storage Co.,  Inc.,  L776 Second Avenue, New York'  New

York 10028, fl1ed a petltlon for revislon of a deternlnatlon or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

December 1, 1978 through May 31, 1980 (Fl le No, 38548).

A formal hearlng was held before Dorls Steinhardt, Ilearlng Offlcer' at the

offlces of the State Tax Commlssion, Two trIorld Trade Center, New York' New

York, on August 7, 1984 at 1:15 P.M. Pet l t loner appeared by Steven M. Coren,

P.C. The Audlt DivLslon appeared by John P. Dugan, Esq. (Lawrence A. Nennan,

Esq.  r  o f  counse l ) .

Petltloner conmenced an Article 78 proceeding ln the Appellate Dlvlglott,

Third Department, to review the determlnation of the State Tax Conmisslon

lssued December 31, 1984. On May 15, 1985, the AppelLate Dlvis lon anoul led the

deternlnatlon and remltted the matter to the State Tax Conmlsslon for further

clar l f lcat lon of the record.

Pet l t lonerts appeaL of the decLsion

by the Court of Appeals on September 18,

appealed from was not flnat.

of the Appellate Dlvlslon was diemLseed

1986, on the ground thac the declslon
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On renand, petltloner walved the rlght to proceed wlth a hearlng and

requested the State Tax CommLsslon to render a declslon based on the entlre

record contained ln the f1le, lncLudlng addltlonal documentatlon and arguuent

to be submltted by Aprll 20, 1987. After due conslderatlon' the State Tax

Conmlsslon renders the fol-Lowlng decLsion.

ISSUES

I. Whether petl.tloner may properly be hel-d llable, as the purchaser ln

buLk of buslness assets of a servLce statlon, for sal-es tax alleged to be due

fron the prevlous operators.

II. Wtrether penaLtles assessed agalnst petltloner, as the purchaser in

bulk, for the sellerrs failure to tlmely pay the correct amount of tax due

should be abated.

III. Whether the Audlt Dlvislon properly calculated petltloner's personal

llabtlity for the taxes due from the sell-er.

FINDINGS OF FACT

1. On March 20, L982, the Audlt Dlvlslon lssued to petitloner' Acres

Storage Co., Inc. (ttAcres"), a Notice of Determinatlon and Demand for Paynent

of Sales and Use Taxes Due, assesslng sales and use taxes under Artlcles 28 and

29 of the Tax Law for the perlod December 1, 1978 through May 31' 1980 ln the

amount  o f  $83,086.08 ,  p lus  pena l ty  o f  $20 '771.52  and ln te res t  o f  $24,593.95 ,

for a total  of  $128,45L.55. The not ice stated, among other thlngs, that the

taxes were "det,ermined to be due from Calga SVC Center, Inc. and represents

[slc]  your l labl l l ty as purchaser ln accordance wLth Sect lon f141(c) of the

Sales Tax Law. tt

2. For many years, Mr. Shepard Levtne and Mr. Stanley Nordhelner have

engaged tn various buslness ventures, usually as partners. (Messrs. Levl.ne and
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Nordheimer, together with Llll lan Wallace, olrn all the outstandlng ehares of

Acres.) Thelr prlncLpal buslness actlvLty ls the short- and long-term leaslng

of automoblles through entltles such as llollday DrLve Ur-Self, Inc. and llollday

Auto Lease, Ltd.

3. Sometlme prlor to Decembet L979, the partnershlp of Shepard Levlne

and Stanley H. Nordhelner ("the partnererhlp") sold a garage faclJ,lty at lthlch

the leased autos had been servlced and fuel-ed. In the course of seeklng

another garage ln the same general vlclnity, Mr. Nordheiner met one Adam

Calderone, who wtth hls brother, Oscar Galderone, nas operatlng a Gulf 011

Corporatlon ('rGulf") servLce statlon at 1776 Second Avenue, New York' New York,

under the nane Calga Servlce Center ("Cal-gatt).

4. The partnershlp connnenced negotiations wlth the Calderones to the end

that lt would operate the Gulf statlon to servlce its leased vehlcles. Thls

change ln operators required that the Calerones tender thelr lease of the

premlses back to Gulf, and that Gulf grant a lease of the preml.ses to the

partnership.

5. The lease between Gulf and Adau and Oscar Calderone had been executed

on May 1, 1978 for a term of one year and had thereafter been extended to

Aprl l  30, L982. The lease provlded, Ln part ,  " lS]hould Lessee seLl,  asslgn,

pledge, sublet' or mortgage thls tease or sublease ln whole or ln Part, or

attempt to do so, ...Lessor nay without notlce lunedLately Cernlnate thls leaee

and a l l  Lesseers  r lgh ts  hereunder . . . . "

6. On Decenber 5, L979, Adan Calderone and Oscar Calderone' partners

dolng buslness as Calga Servtce Cent,er (referred to as the Seller) ' entered

lnto an agreement wlth Messrs. Nordhelmer and Levine (referred to as the Buyer)

whereln the partles agreed as follows:
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(a) Sel-ler agreed to termlnate the lease for the Gulf statlon upon

receipt of written notlce that Buyer had obtaLned wrltten nottflcatlon from

Gulf that lt would enter into a Lease wlth Buyer;

(b) lf the teros requlred by Buyer under a lease could not be obtained

fron Gulf, Buyer would not, purchase from SelLer the lease and related flxtures

and lnventory; and

(c) the lrrlt,ten agreement dld not constltute an asslgnment of SelLerrs

lease nor was lt an actlon on the part of Seller whlch vlolated any tern of the

lease.

On the sa,me date, the partles executed a second agreeuent, pertlnent

portions of whlch are set forth below.

'r1. That Buyer agrees to pay to Se1l-er the sum of SEVENTY FIVE
TIIOUSAND ($75,000.00) DOLLARS upon GULF OIL CORP. agreelng to glve to
Buyer a lease for a GuLf Servlce Statlon at the prentses hereln upon
the terus and condltlons speelfied ln the Agreement executed sluul-
taneously between the partles hereto and upon Seller ternlnatlng lts
lease for sald premlses.

2. Seller agrees to sell- to Buyer all of the stock (except gas
and o11) on the premises and alL the tools and equlpnent whlch lt
ordns, all of whlch w111 be speclfied ln a 8111 of Sale to be executed
at the tlne of closlng, and whlch ls lncluded ln the purchase prlce
agreed upon.

3. The parttes agree that at the tine of closing Buyer shall
pay to Seller the cost of aLl ol.l- and gas in lnventory at that tlme.

4. The Buyer hereln agrees to deposlt wlth Sellerfs attorneys,
UGELOW, EVANS and K0PPELMAN, a€r escrow agents the sum of FIVE TIIOUSAI{D
($S,OOO.00) DOLLARS. Upon notlce that Buyer cannot obtaln a lease
under the terms and condLtlons speclfled ln the other Agreement
between the partles, then sald deposlt shall be returned to Buyer.

* * *

9, Buyer agrees to expedltLously undertake to enter lnto
negotlatlons wlth the Gulf 011 Corporatlon for a proposed lease, but
agrees to not enter Lnto a lease untll the terns of thls agreement
are ful f l l led."
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7. On or about January 30, 1980, as part of the proeedure for becomlng

Gulf deal-ers, Messrs. Nordheimer and Levlne each subnltted to Gulf a personal

flnanclal statement, detalllng thelr personal aasets and LiabLlltles and

settlng forth thelr proposed purchases fron Gulf of gasolLne, o11 and accesgorles.

8. (a) On AprlJ- 4, 1980, Adan and Oscar Calderone executed a wrltten

surrender of thelr lease of the servlce station premlees ttalong wlth all of the

appurtenances attached thereto and belonglng to Gulf Oi1 Corporatlon'r to GuLf.

Thls wrltten surrender, whlch was not dellvered to Gulf but placed Ln escrolt

(see FlndLng of FacE "8(c)",  lnfra),  provlded, ln reLevant part :

rrAlL of sald equlpment and the statlon ltseLf have been surrendered
to the new lessees of the statlon, Stanley lt. Nordhelmer and Shepard
Levlne, who have accepted them ln thelr present conditlon.'l

(b) On Aprll 4, 1980, Adan and Oscar Calderone and the partnerehlp

executed a Bill of Sale for the ltems of tanglble personal property at the

serviee statLon premlses, whlch property nas enumeraEed ln a schedule appended

to the 8111 of Sale. (The l tens sol-d lncluded, e.g, ol l -  f l l ters '  brake shoes,

fuel  f t l ters,  spark plugs, wlper bladesr alr  hoses, rotor caps, batter les and

tool stands.) The 8111 of Sale stated that Adan CaLderone and Oscar Calderone,

"for and in conslderatton of the suu of $75,000.00'r  pald by Messrs. Nordheluer

and Levlne, so1d, transferred and asslgned "aLl of the equlpment on the attached

Schedule. Included ln $75,000.00 ls payment for the surrender of lease to Gulf

Ol-1 Corp.rr  The Bi l l  of  SaLe asslgned a val-ue of $1,000.00 to the Ltems of

tanglble personal property transferred.

(c) On Aprll 4, 1980, Adam and Oscar Calderone and Messrs. Nordheiner

and Levlne executed a further agreement to provlde for the eacrort of checks

total.Llng $75,000.00 ('frepresentlng the balance of the purchase prlce of the

lease to the premlses 1776 Second Avenue, New York, New Yorkf') and the blll of
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sale and letter of surrender of the lease. Thls further agreement rtas necesaary

because Gul-f had not yet presented a lease to Messrs. Nordhelner and Levlne.

(d) Messrs. Nordhelner and Levlne actually tendered to the Calderoaes

checks totallLng $65,000.00. At the tine the Calderones surrendered thelr

lease, approxlmately 91000 gallons of gasoline remalned ln the servlce statlonrs

underground storage tanks. Thls gasollne was acqulred by the partnerehlp'

al-though the exact nature of the transactlon by whlch thls occurred ls uncertaln.

As part of the dealershlp agreeoent wlth Gulf, the partnershLp asslgned to Gulf

a certlflcate of deposlt ln the sum of $10,000.00 to secure the payuent of any

lndebtedness arLslng as a result of Gulfrs extensLon of credlt to the partnershl.p.

PresumabLy, Gulf then returned to the Calderones the sum of $10'000.00 prevlously

furnlshed by then to GuLf for a slnllar purpose. At one polnt Ln the proceedlngs,

petltlonerts representatlve characterlzed thls transactlon as tra swap of

fundstt. However, thls same transactlon was also descrl.bed as a purchase of the

9,000 gal lons of gasol lne from Gulf .  In ei ther case, thls $10'000.00 l tas not

pald by the partnershlp to the CaLderoneg, and as a transactlon, lt wae outslde

of the bul-k saLe at tssue.

9. After consultlng with thelr attorney, Messrs. Nordhelner and Levlne

declded to operate the GuLf station as a corporatlon rather than as a partnershlp.

On Aprll 4, 1980, Messrs. Nordhelmer and Levlne asstgned to Acres' a corporatlon

then lnactlve and wlthout assets, all rlghts accruing to them under thelr

agreements wlth Adam Calderone and Oscar Calderone, in conslderatlon of one

doLlar "and other good and valuable conslderatl.on.'l

10. Nelther petltloner nor the partnership gave notlce to the Tax Comlsslon

of the change in operators of the statlon, slnce they believed the change dld

not come wlthin the scope of Tax Law sect ion 1141(c).
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11. Unllke the Calderones who sold gasollne to and perforned repaLr

services for the publlc, Acres serviced only vehleles subJect co leases held by

related entltles. Approximately 15 percent of the gasollne sales of Acres ltas

made to the pubLic; the remalnlng 85 percent nas consumed ln the leased vehlcles.

12. In January 1981, when a sales tax exa.mlner vlstted the servlce

statlon to perform an audlt of Calga, he dlscovered that Acres was operatlng

the statlon. IIe requested the contract of sal-e between Calga and Acres but was

never furnished wlth a copy. Inasmuch as no records of Calga were avallable,

the examlner estlmated the sal-es tax due from Calga for the perl.od December 1,

1978 through May 31, 1980 by the nethod described bel-ow.

(a) Comparlson of Acresr reported gross sales to Calgars reported

gross sales dlscl-osed that Acrest gross sales exceeded those of Calga by

approxlmately 300 percent. The examlner therefore increased Calgars rePorted

gross  sa les  o f  $259 '644.00  by  300 percent  to  $1 ,038,576.00 .

(b) The exanlner consldered all gross sales to be taxable sales and

calcul-ated sal-es tax due of $83,085.08.

(c) No credlt for sales tax reported and pald was allowed because the

examlner was unable to locate any record of payment by or colleetLon from

Calga. The tax pLus penalty and lnterest nas assessed agalnst Cal-ga and

agalnst pet l t loner.

13. Upon revtew of the State Tax Commlsslonrs declslon' the Appellate

Dlvlslon, Thlrd Department, held that rrthe transactlon between the Calderones

and the Levlne/Nordhelmer partnershlp const l tuted a tbulk sa1et. . . fand thatJ

the transfer from Levlne and Nordheluer to petltloner constltuted a bulk sale

ln Ltself [by which] petltloner becane responslbLe for the taxes due from

Levlne and Nordheimertt. Howeverr the Court found the record unclear as to the
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value of the ast ets transferred In the bulk sale transacttons and the amount

that Levlne and Nordhelner actuall-y pald the Calderones. Accordlngly, the

matter was remltted for further development of the record.

L4. The Levlne/Nordhelner partnershlp pald the Cal-derones $64,000.00 for

thelr agreement to surrender the lease wlth Gulf and $1,000.00 for mlscellaneous

parts and equlpment,  for a total  of  $65,000.00.

15. Messrs. Nordhelmer and Levlne asslgned to petLtloner all- rlghts

accruing to them under thelr agreeueats wlth Adan Calderone and Oscar Calderone,

ln eonslderatlon of $1.00 "and other good and valuable conslderatlon'r.

CONCLUSIONS OF LAW

A. That sectlon 1141(c) of the Tax Law provldes that whenever a person

requlred to collect tax makes a sale, transfer or asslgnment ln bulk of any part

or the whole of hls buslness assets, other than ln the ordlnary course of buslness'

the purchaser, transferee or asslgnee shall, at least ten days before taklng

possesston of the asset(s) or paylng therefor, notlfy the Tax Comissloo of the

proposed sale. For fallure to conply wlth the provlslons of such sectlon, the

purchaser, transferee or assl.gnee sha1l be personally llable for paynent to

the state of any Caxes theretofore or thereafter deterrnlned to be due to the

state from the seller, transferor or asslgnor, except thac the llablllty of the

purchaser, transferee or asslgnee sha1l be Llmlted to an amount not ln exceaa

of the purchase prl.ce or falr market value of the asset(s), whlchever ls

hlgher.

B. That the Levlne and Nordhelmer partnershlp recelved the surrender of

the Calderonest lease wlth Gulf and varlous ltems of tanglble personal Property

ln exchange for $65,000.00; thls transactlon conetl.tuted a bul-k sale wl.thln the

meanlng of Tax Law $ 1141(c).  (Matter of  Acres Storage Co.,  Inc. v.  Chu, I20



-9-

AD2d 854, annulLlng on other grounds the declslon of the State Tax Coumisslon,

December 31' L984, appeal dLsulssed 68 NY2d 807 lwrltten gurrender of a l-ease,

together wlth buslness equlprnent and lnventory on hand, constLtuted a bulk gale

wlthin the context of the bulk sale statuteJ. See aLso Matter of Long Island

Rellable Corp. v. State Tax Connn., 72 AD2d 826, lv denled 49 Nl2d 707 [for

purposes of the bulk sale provlslon, the teru "esset" means an item of value

owned, whether tanglble or lntangtblel.)

C. That because the Levlne and Nordhelmer partnershtp fatled to conply

wlth the requlrements prescrlbed by Tax Law $ 1141(c), tt became personally

llable for the sales taxes due from Cal-ga, ln "an amount not ln excess of the

purchase prlce or falr oarket value of the business assets sold, transferred or

asslgned.. .  whlchever is higher 'r  (Tax Law $ 1141[c]) .  The partnerehtp pald the

Calderones $65,000.00 for certaln asseta, conslst lng of the Calderonesr r lght

to contlnue thelr lease wlth Gu1f, for whlch the partnershLp pairl $64,000.00, and

ltems of tanglble personal property,  for whlch l t  pald $1,000.00. Accordlngly,

the partnership became personally llable for sales tax due fron Calga ln an

atrount not ln excess of $65,000.00.

D. That the asslgnment of assets by the LevLne and Nordhelmer partnership

to petltloner constl.tuted a bulk saLe ln ltself. By that transaetton, petltloner

became personal-ly llable for aLl taxes due from Levlne aod Nordhelmer, lncludlng

the assessments attrlbutable to CaLga, agaln, 1o an amount not ln excess of the

purchase price or fair narket vaLue of the assets asslgned, whlchever Ls hlgher

(Matter of Acres Storage Co.,  Inc. v.  Chu, LzO AD2d 854, supra. See also

Matter of Long Island ReLlable Corp. v.  State Tax Comn., 72 lDzA 826, supra).

The eonsLderatLon glven by petltloner Eo Levlne and Nordhelner for ttall- rlghtg

accruing to the partnershlp under theLr agreement with the Calderones" lras $1.00
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"and other good and valuable consideratlon.tr Petltloner's contentlon that the

$1.00 consideratlon pald represents the hlgher of purchase prlce or falr narket

value of the assets assLgned has no merltr restlng as lt does on the prenlse that

the assets transferred by the Calderones to Levlne and Nordhelmer had no uarket

value. The narket vaLue of the assets asslgned can be measured by the prlce

Levlne and Nordhelmer paid the Calderones for those sane asaets - $65'000.00.

Accordlngly, petltloner ts personally llable for pa)rnent of all taxes due fron

Calga, except that 1ts l labl ]- t ty ls l ln l ted to $65,000.00.

E. That petitloner falled to conply wlth the bulk saLes provlslon requtre-

oents (due to mlsunderstandlng the nature of the transactlon) but othenllse

acted Ln good falth; all penaltles ln exceas of the amount of lnterest preacrlbed

by  s ta tu te  a re  reml t ted  (Tax  Law $  1145[a ] [1 ] t111;  20  NYCRR 536.1) .

F. That the petltLon of Acres Storage Co., Inc. ls granted to the extent

lndlcated ln Concluslons of Law 'rD'r and rrErr; that the Notlce of Deternlnatlon

and Demand for Paynent of Sales and Use Taxes Due issued on llarch 20, 1982 ls

to be nodlfled accordingly; and that, ln all other respects' the petltlon ls

denled.

DATED: Albany, New York

JUN 2 51987

STATE TN( COMMISSION

--Ro ct. uv, C 2./L - lce 
O u -

PRESIDENT


