
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matt ,er of  the Pet i t lon
o f

A & C Power Test,  Inc.
and Abdul Jeli1 Khan, Offlcer

for Redeternination of a Deflclency or Revlsion
of a Determlnatlon or Refund of Sales & Use Tax
under Art lc l-e(s) 28 & 29 of the Tax Law
for  the  Per lod  3 /L l8O-212818L.

AFFIDAVIT OF }IAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng du1-y sworn, deposes and says that
he/she Ls an employee of the State Tax Comnlsslon, that he/she ls over 18 yeare
of age, and that on the 24th day of February, L987, he/she served the wlthln
not lce of decision by cert l f ied nal l  upon A & C Power Test,  Ine. r  and Abdul
Jel-ll Khan, Offlcer the petitloner ln the wlthln proceedlng, by encl-oslng a
true copy thereof in a securely seal-ed postpaid wrapper addressed as follows:

A & C Power  Tes t ,  Inc .
and Abdul Jelil Khan, Officer
60 Turner Place
Brooklyn, NY 11218

. , 4&

and by depositing s€rme enclosed
post office under the excluslve
Servlce wlthln the State of New

That deponent further says
hereln and that the address set
of the pet i t ioner.

Ln a postpaid properly addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the sald addressee ls the petitloner
forth on sald lrrapper is the last known address

Sworn to before me this
24th day of February,

pursuant to Tax Law sectLon L74



STATE OF

STATE TAX

NEW YORK

CO}O[ISSION

In the Matter of the Pet l t ion
o f

A & C Power  Tes t ,  Inc .
and Abdul JellL Khan, Offlcer

for Redetermination of a Deflciency or Revision
of a Deternination or Refund of Sales & Use Tax
under Articl-e(s) 28 & 29 of the Tax Law
for  the  Per iod  3 lL l80-2128/8L .

AFFIDAVIT OF MAILING

State of New York :
g ts .  :

County of Albany :

David Parchuck/Janet M. Snay, being duly sworn, deposes and says that
he/she is an employee of the State Tax Co qrisslon, that he/she Ls over 18 years

of age, and that on tlire 24th day of February, L987, he served the wlthla notlce
of declsion by cert i f led mai l  upon GeraLd I .  Stelnhaus, the representat lve of
the petittoner in the wlthin proceedLng, b)r enclosing a true copy thereof in a
securely sealed postpald wrapper addressed as fol lows:

Gerald I .  Stelnhaus
68 North VllLage Ave.
Rockvl l le Centrer NY 11570

and by depositing same enclosed ln a postpaid properly addressed wrapper Ln a
post offlce under the exclusLve care and custody of the Unlted States PostaL
Service wlthin the State of New York.

That deponent further says that the saLd addressee is the rePresentatlve
of the petltloner herein and that the address set forth on sald ltrapper 1s the
last known address of the representat lve of the Pet l t loner.

Sworn to before me this
24th day of February, 1987.

pursuant to Tax Law sectlon L74



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y C R K  L 2 2 2 7

February 24, L987

A & C Power  Tes t ,  Inc .
and Abdul Jell1 Khan, Officer
60 Turner Place
Brooklyn, NY 11218

Gentlemen:

Please take not lce of the declsion of the State Tax Co'nisslon enclosed
herewlth.

You have now exhausted your right of review at the admlnlstratlve Level.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng tn court  to revLew an
adverse dectsion by the State Tax Commisslon may be lnstituted onLy under
Artlcle 78 of the Clvll Practice Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany County' within 4 months from the
date  o f  th ls  no t ice .

Inquirles concernlng the computatlon of tax due or refund allowed ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxation and Finance
Audit Evaluatlon Bureau
Assessment Review Unit
Bull-dlng #9, state Campus
Albany, New York 12227
Phone # (518) 457-2086

Very truly yours'

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat lve

Peti t ioner I  s Representat ive :
Gerald I .  Steinhaus
68 North Vl l lage Ave.
Rockvt l le Centre, NY 11570



STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Pet l t ion

o f

A & C POhrER TEST, INC. and
ABDUL JALIL KIIAN, OFFICER

for RevLslon of a Determinatlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod March 1,
through February 28, 1981.

DECISION

Refund
28 and 29

1 9 8 0

Petltioners A & C Power Test, Inc. and Abdul Ja1l1 Khan, 60 Turner Pl.ace,

Brooklyn, New York 11218 f i led a pet i t lon for revlsion of a determinat lon or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the  per lod  March  1 ,  1980 th rough Februaty  28 ,1981 (F i l .e  No.  43992) .

A hearing was held before Arthur Johnson, Ilearing Offlcer, at the offices

of the State Tax Commission, Two i,IorLd Trade Center, New York, New York, on

June 18 ,  1986 a t  1 :15  P.M. r  w l th  a l l  b r ie fs  to  be  subn l t ted  by  October  15 ,

1986. Pet l t loner appeared by Gerald I .  Steinhaus, Esq. The Audlt  Divls lon

appeared by John P. Dugan, Esq. (Gary Palmer, Esq.,  of  counsel) .

ISSUES

I. Whether the Audlt Divislon properly estlnated additional sales taxes

due from A & C Power Test, Inc. on the basls of purchase inforuation obtained

from a thlrd party.

II. Whether Abdul Jalil Khan is personally l1able for the taxes determined

due from A & C Power Test,  Inc.
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FINDINGS OF FACT

1. A & C Power Test,  Ine. ("A & C") operated a gasolLne servlce stat ion

located at 312 Clarkson Street, Brooklyn, New York. A & C did not perform any

repair work.

2. On February 20, 1983, the Audlt Divlslon issued a Notlce of Determlnatlon

and Demand for Paynent of Sales and Use Taxes Due against A & C coverlng the

per lod  March  I ,  1980 th rough February  28 ,19811 fo r  taxes  due o f  $25 '350.32 ,

p lus  f raud pena l ty  o f  $12,675,16  and in te res t  o f  $8 ,266.10 ,  fo r  a  to ta l -  o f

$461291.58. On the same date, an ldent ical  not lce was lssued agalnst Abdul

Jel-el-  Khan [slc]  as off lcer.

3. By letter dated January 28, L982, the Audlt Dlvlslon advLsed A & C

that a flel-d audlt of its books and records was scheduled for February L7, L982

and requested that certain books and records be made avalLable at that time.

The Audlt DivLsion was tnforrned by Mr. Alan Stewart, accountant for A & C' that

there were no books and records. Consequently, the Audlt Divislon contacted

A & Cfs supplier of gasoLine (Power Test Corporatlon) to obtaln the quantlty of

gasollne purchased by A & C during the audLt period. The supplierrs records

showed that A & C purchased 2941503 gallons for the perlod March L' 1980

through Decenber 31, 1980. Gasol ine sal-es of $368,L29.O0 were est imated by

applylng an average retall selllng price of $1.25 (excludlng state gasollne

tax and sales tax) to the purchases as furnlshed by Power Test Corp. A & C

reported sales of $51r250.00 for the same perlod, leavtng addit lonal taxable

sa les  o f  $316,879.00  and tax  due thereon o f  $25,350.32 .

noql.c9.g.howF the quarterly perlod endl.ng February 281 1981; however,
tax assessed ls only for the month of December 1980.

L The
the
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4. Power Test Corporation provlded the Department of Taxation and Flnance

with the amount of gasolLne soLd to each of lts customers. The lnformatlon ltas

submitted on computer records (floppy disc storage nedlum). The data was

converted to magnetlc tape storage medl.um by the EDP Systens Audlt Bureau eo

that lt could be used by the Departmentfs computera. The EDP Systens Audlt

Bureau created a computer printout of gasoline purchases nade by A & C on a

nonthly basis. This was the data used by the Audlt Dlvlslon to estlmate

gasol-lne sal-es. Petltloner objected to the use of the data on the basls that

no independent verification of Power Testrs records was made by the EDP Syetens

Audlt Bureau or the AudLt Dlvislon.

5. The Dlstrict Office Audlt Bureau Lssued a memorandun dated Aprll 5'

1982 which ltsted statelrlde average retaLl selllng prlces of regular gasolLne

for quarterLy perlods beginnlng March 1, 1979 through Februaty 28, L982. For

the perlods at lssue herein, the sel l lng pr lces were March 31'  1980 - $L.27.6;

August  31 ,  1980 -  $ f .28 .9 ;  November  30 ,  1980 -  $L .27 .2  and February  28 '  198f  -

$L42.9. The pr ices Lncluded al l  taxes. Pet l t l .oner argued that Audlt  DLvlsionfs

use of $1.25 as the average sel-l-ing price was Lncorrect since the state gasollne

tax and the sal-es tax have to be deducted from the above selLlng prlces. The

posltion of the Audlt Divislon was that the gasoline purchases obtalned from

Power Test Cocp. lncluded both regular and unleaded gasolLne and stnce the

above selling prlces were for regular gasoLlne only, the $1.25 a gallon rtaa a

reasonabLe average conslderlng A & C sold both grades of gasollne.

6. Or.e AzLz OkbinogJ-u lras the prlnclpaL owner of A & C. He al-so operated

several- other Power Test gasollne statlone, one of which was Murat Servlce

Statlon located on Coney Island Avenue in Brookl-yn. Petltloner Abdul Jall1

Khan managed thls statlon as well as the statlon on Clarkson Avenue operated by
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A & C. Mr. Khan purchased gasol lne and stgned checks in payment thereof.  I Ie

took dally meter readings from the punps which rrere turned over to Mr. 0kbtnoglu.

Mr. Khan did not sign checks other than for the gasoline purchases nor dld he

deternlne what credltors were paid. He was not lnvolved wlth malntaining the

books and records or preparlng tax returns. I Ie dld however,  s lgn sales tax

returns f l led for the perlods ended May 31, 1980 and August 31, 1980. Mr. Khan

supervised the enployees and had the authority to hlre and fire then. IIe

worked full tine at the stations and was pald a weekly salary. Mr. Khan was

l lsted as the secretary-t , reasurer on the Cert i f lcate of Reglstrat lon f l led wlth

the Department of Taxation and Flnance; however, he was not an offlcer or

s t o c k h o l d e r o f A & C .

7. The Audlt  DlvLsion conceded that l t  cannot sustaln i ts burden of

provlng that the lmposition of fraud penal-ty rilas warranted.

CONCLUSIONS OF LAW

A. That sect lon 1138(a) of the Tax Law provldes that I ' i f  a return when

f i led is lncorrect or Lnsuff lcLent,  the anount of tax due shal l  be deteroined

by the tax commission from such lnfornation as nay be availabletr and authortzes,

where necessary, an estLmate of tax due ' ron the basis of externaL lndlcestt .

B. That sect lon 1135(a) of the Tax Law provides that every person requlred

to col lect tax shal l  keep records of every sal-e and al l  amounts paid'  charged

or due thereon and of the tax payable thereon. Such records shall include a

true copy of each sales sl ip,  invoice, recel.pt  or statement.

C. That pet i t ioners did not have books and records avalLable for audlt .

When records are not provLded or are incouplete and lnsufficLent' lt ls the

duty of the Audlt Divlslon to select a nethod of audit reasonably caleul-ated to

ref lect taxes due (Matter of  Urban Llquors, Inc. v.  State Tax Conmlssion, 90
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ADzd 576). The Audlt Divlslonfs use of third party purchase lnfornatlon and

appllcatlon of estimated selllng prlces to such gasoline purchaees lras a proper

basLs for deternining the gasol-lne sales of A & C in accordance wlth the

provlsions of sectlon 1138(a) of the Tax Law. When a taxpayer's recordkeepl.ng

ls faulty exactness ls not requlred of the examlnerrs audlt (Matter of Me;1er_'Ll

SJate Tax Conmiss_l.on, 61 ADzd 223).

D. That lt was A & Crs own fall-ure to provlde books and records that

necessltated the use of thtrd party veriflcatlon. Petltloners have the burden

of showlng that the nethod of audlt or the amount of tax assessed lras erroneoua

(Matter of Surface Line Operators Fraternal Organizatlon, Inc. v. State Tax

Connisslon, 85 ADzd 858; , .ggpg,).

The Audlt Dlvl-sion did not have the burden of establtshing that the data

furnlehed by Power Test Corp. rras correct. Petltloners falled to sustaLn

their burden of showlng that the assessment lras erroneoua.

E. That sect ion 1133(a) of the Tax Law places personal l labt l l ty for the

taxes lmposed, col-lected or required to be collected under Artlcl-e 28 upon

ttevery person required to collect any taxtt imposed by said artlcle. SectLon

1131, subdLvislon (1) furnishes the followlng definLtLon for the term 'fperson

required to col lect taxrr:

t t tPersons requlred to coLlect taxr or tperson required to
colLect any tax inposed by this artlclef shal-l lnclude:
every vendor of tangible personal property or servl.ces;
every recLpient of amusement charges; and every operator of
a hotel-. Said terns shall- al-so Lnclude any officer or
emDlovee of a corporatLon or of a dlssolved corporation who
as such officer or enployee is under a duty to act for such
corporation in conplylng with any requirement of thLs
article and any member of partnershlp." (Emphasis supplled.)
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F. That resolutlon of the lsgue of personal llablLLty for sales cax due

turns upoo a factual deternlnatton ln each case (Vogel v. New York State Dept.

of Taxatton and Ftnance, 98 Mlscld 222; Chevlowe v. Koerner, 95 Mlsczd 388).

Relevant factors ln nakLng such deternlnatlon lncLude, lnter alla, day-to-day

responsLbtlttles tn the corporatlonr tnvolvement tn aod knowLadge of the

corporatlonre flnanclal affelrs and tts management, the ldentity of who prepared

and slgned tax returns and the authorlty to stga checks (Vogel, gg,. See aleo

20 NYCRR 526.LL tb l ) .

G. That petttloner had llntted involvemEnt wlch and knowledge of the

flnanclal affalrs and rnanageoent of A & C. Accordlngly, he lras not a parson

under a duty to collect, truthfully account for and pay ovEr ealEs and use

taxes within the ueanLng and lntent of  sect lons 1131(1) and 1133(a) of the Tax

Law and thus beare no personal llabtllty for thE taxes due fron A & C.

tl. That ln accordance wlth Ftnding of Fact "7", the fraud penalty ls

cancelled. A & C falled to estabLlsh that the underreporting of taxable salEs

was due to reasonable cause and not !r111fu1 neglect; therefor€r p€o4lty and

lnterest shalt  be lnposed under the provlstons of sectLon 1145(a)(1) of the Tax

Law.

I, That the petltLon of A & C Power Test, Inc. ts granted to the extent

lndlcated ln Concl-uston of Lan "ll 'r; the Audlt Dtvlslon ls hereby dlrected to

nodlfy the Notice of Deterntaatlon and Denand for Paynent of Sales and Uee

Taxes Due lssued Februar! 20, 1983; and that, except as so granted, the petltton

ts tn al l  other respects denled.



J. That the pet l t ion of

Determlnatlon and Demand for

1983 ls cancel led.

DATED: Albany, New York

FEB 2 4 1987
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Abdul Jal-ll- Khan is granted and the Notlce of

Payment of SaLes and Use Taxes Due issued FebruarY 20'

STATE TAX COMMISSION


