
STATE

STATE

OF NEW YORK

TAx COMMISSION

In the Matter of the PetLtLon
o f

A-l  Data Servlce AFFIDAVIT OF MAILING

for RedeteruLnat ion of a Def lc lency or Revislon
of a DeterminatLon or Refund of SaLes & Use Tax
under Art fc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  3 / I / 8 2  -  L L l 3 O l 8 4 .

State of New York :
s s .  :

County of Albany :

Davld Parchuck/Janet M. Snay, belng duly sworn, deposes and saye that
he/she is an enployee of the State Tax CounissLon, that he/she ls over 18 years
of age, and that on the 20th day of March, 1987, he/she served the wlthln
not lce of decislon by cert l f led mai l  upon A-1 Data Servtce the pet l t loner ln
the withln proceeding, by encJ.oslng a true copy thereof ln a securely sealed
postpald wrapper addressed as fol lows:

A-1 Data Service
3580 Lakeslde Road
Syracuse, New York 13209

and by deposlt lng same encLosed ln a postpaid properly addressed wrapper Ln a
post off ice under the exclusive care and custody of the Unl. ted States PostaL
Service withln the State of New York.

That deponent further says that the
hereln and that the address set forth on
of  the  pe t l t ioner .

sald addre€rsee ls the petltioner
sald wrapper ts the last known address

Sworn to before me this
20th day of March, L987.

2 e ster oaths
pursuant to Tax Law sect lon 174



STATE OF NEW YORK

STATE TAX COl'fi\lISSION

In the Matter of the PetLt lon
o f

A-1 Data Servlce AFFIDAVIT OF MAILING

for Redeternlnatlon of a Deflclency or RevLsLon
of a Determlnation or Refund of Sales & Use Tax
under Art lc le(s) 28 & 29 of the Tax Law
f o r  t h e  P e r i o d  3 l L l 8 2  -  L L l 3 0 l 8 4 .

State of New York :
s s .  :

County of Albany 3

Davld Parchuck/Janet l[. Snayr being duly sworn, deposes and says that
he/she ls an employee of the State Tax Commlsslon, that he/she ls over 18 years
of age, and that on the 20th day of March, 1987, he served the wlthin not lce of
decislon by eert i f ied rnal l  upon August C. GrLesel,  the representat lve of the
pet i t loner 1n the wlthin proceedlng, by enclosl .ng a true copy thereof ln a
securely sealed postpald wrapper addressed as fol lons:

August C. Grlesel
6443 Rldlngs Road
Syracuse, NY L3206

and by deposlting sarne enclosed ln a postpald properJ-y addressed wrapper ln a
post off ice under the excluslve care and custody of the Unlted States Postal
Service within the State of New York.

That deponent further says that the sald addre€r€ree is the representatlve
of the petitloner hereLn and that the address set forth on satd nrapper ls the
last knorm address of the representattve of the pet l t loner.

Sworn to before me thls
t987 .20th da of,  March,

ls ter  oaths
sec t i on  174pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M Y I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

March 20, 1987

A-1 Data Service
3580 Lakeside Road
Syraeuse, New York L3209

Gentlemen:

Please take notlce of the declslon of the State Tax Comnlsslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adulnlstrative level.
Pursuant to seetlon(s) 1138 of the Tax Law, a proceeding 1n court to revlelr an
adverse declslon by the St,at,e Tax Connlssion uay be lnstltuted only under
Artlcle 78 of the Clvll Practlce Law and Rul-es, and must be commenced ln the
Supreme Gourt of the State of New York, Albany Countyr wlthln 4 monchs from the
date of thls not lce.

Inqutrles concernlng the conputatlon of tax due or refund allowed in accordance
with thls decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Bulldtng /19, State Campus
Albany, New York L2227
Phone # (518) 457-2086

Very truly yours,

STATE TN( COMMISSION

Taxing Bureaurs Representatlve

Petltloner t s Representatlve 3
August C. Grlesel
6443 Rldlngs Road
Syraeuse, NY 13206



STATE OF NEhI YORK

STATE TAX CO}OIISSION

In the I'latter of the Petltlon

o f

A-1 DATA SERVICE

for Revision of a Determination or for Refund
of SaLes and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period March I' 1982
through Novernber 30, L984.

DECISION

Perl t ioner,  A-1 Data Service, 3580 Lakeslde Road, Syracuse' New York

L3209, flled a petltion for revlslon of a determlnation or for refund of sales

and use taxes under Articles 28 and 29 of the Tax taw for the period March I,

1982 through November 30, L984 (Fi le No. 63355).

A hearing was hel-d before Tinothy J. Alston, llearing Officer, at the

off ices of the State Tax Comml.sslon, 333 East Washington Street,  Syracuse, New

York, on July 8, 1986 at 9:15 A.M. Pet l t ioner appeared by August C. Grlesel,

C.P.A. The Audit  DLvlsion appeared by John P. Dugan, Esq. (Jarnes DelLa Porta,

E s q . r  o f  c o u n s e l ) .

ISSUE

whether the tenporary transfer of dLskettes to pet l t lonerfs customers'

whLch transfers took pLace in connectlon wlth computer data entry servlces

provided by pet i t ioner to satd customers, const i tuted retal l  sales of tanglble

personal property withln the meanlng of sect lon 1105(a) of the Tax Law.

FINDINGS OF FACT

1.  On June 5 ,

pet l t loner,  A-1 Data

1985, fol lowlng an audit ,  the Audlt

Servlce, a Not ice of Deterninat lon

DivLsion lssued to

and Denand for Payoent
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of Sal-es and Use Taxes Due for the period March 1, 1982 through November 30,

1984 in the amount of $1r890.03, together with lnterest thereon.

2. Pet l t ioner Ls and rras at al l  t lmes relevant herein a sole proprletor-

ship owned and operated by l{yrlene G. Forbes, 3580 Lakeside Road, Syracuse, New

York. During the period at lssue, petLt ionerfs business conslsted of provldLng

computer data entry services by transferring data stored on hard copy provlded

by the customer to a dlskette,  which was then transferred back to pet l t lonerrs

customer who, ln turn, transferred the Lnfornatlon on the dlskette to nagnetlc

tape. The customer then returned the dlskette to pet lr loner.  Pet l t ioner

subsequently re-used the returned diskettes ln connectlon wlth other slmilar

Jobs. Pet l t loner or.rned al l -  of  the dlskettes used Ln l ts business.

3. Pet l t loner dld not analyze the data suppLied to t t  by i ts customers'

nor did pet, i t loner add any new lnformation to the data suppl led. Pet i t lonerfs

services consLsted soLely of rearranglng the data set forth on hard copy onto

the dlskette whlch could then be transferred onto magnetlc tape.

4, The assessment issued herein was based upon the Audlt  Divtslonrs

content lon that pet l t ionerts transfer of the dlskettes to Lts customers const l-

tuted a taxable rental of tangibLe personal property withln the meanlng of

sec tLon 1105(a)  o f  the  Tax  Law.

5. Pet i t loner charged i ts customers for the servlce of t ransferr lng

information from hard copy to the dlskette. It did not charge its customers

for their  t ,emporary use of the diskette to transfer data onto magnetlc tape.

6. Upon their  reeeipt of  the diskette,  pet i t lonerrs customers were

expected to transfer the data thereon onto magnetlc tape and to return the

d iske t te  to  pe t i t loner .
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7. Pet l t ionerfs customers were not ent l tLed to use the

purpose other than to t,ransfer the data thereon onto nagnetic

CONCLUSIONS OF LAW

dlskettes for any

tape.

A. That sect ion 1105(a) of the Tax Law general ly provldes for the iuposLt l .on

of tax upon every retal l  sale of tangible personal property,  with certaLn

except ions not relevant herel .n.  In addit ion, sect lon 1101(b)(4) of the Tax Law

defines retal l  saLe as a sal-e of tangible personal property to any person for

any purpose, with certain exceptlons not relevant herel.n.

B. That lt ls weLl-settled that the mere conversion of data already

possessed by a customer from one forn or medlum to another, wlthout adding to

the customerts sum of knowLedge wlth respect to such data, const i tutes a

taxable sal-e of tangible personal property (Matter of Finserv Computer Corp. v.

Tul-Ly, 94 LDzd,197; Matter of  Ford l lotor Co.,  Buffalo Stamplng Plant,  State Tax

Conmlssion, October 2L, 1983).  Pet l t lonerts conversion of lnformatlon already

possessed by l ts customers from hard copy to diskette fal1s withln thls pr lnciple.

C.  Thar  a ' fsa le"  l s  de f i .ned fo t  purposes  o f  sec t lon  1105(a)  o f  the  Tax

Law by  sec t lon  1101(b) (5 )  o f  the  Tax  Law as  fo l lows:

' rsale, sel l tng or purchase. Any transfer of t i t le or possesslon
or both, exchange or barter,  rental ,  lease or t icense to use or
consume, conditlonaL or otherwl.se, in any manner or by any means
whatsoever for a consideration, or any agreement therefor, lncluding
the renderlng of any servtce, taxable under thls art lc le,  for a
considerat ion or any agreement therefor. t t

D. That 20 NYCRR 526.7 provides, l_nrer aliq' the following with respect

t o  s e c t i o n  l l 0 1 ( b ) ( 5 )  o f  t h e  T a x  L a w :

t t (c )  Renta ls ,  leases ,  l i censes  to  use .  (1 )  The te rms ren ta l ,  lease,\ e , ,  \ s t r L e l o r  I s 4 D s D ,  I I - g E l l | ' g l t  L ( J  g l t g .  \ r , ,  r r t e  L t f U l U  I € l l L i f I r  J - E i t l ' C ! t

l icense to use refer to al l  t ransact ions ln which there ls a transfer
of possessLon of tangible personal property without a transfer of
t i t le to the property.  Whether a transact lon is a fsaler or a
rrental ,  Lease or l icense to uset shal l -  be determlned in accordance
wlth the provlsions of the agreement.r t
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E. That pet i t ionerrs transfer of dLskettes to i ts customers, albei t  fot  a

linited duration and purpose, ls a taxable LLcense to use tanglbLe personaL

property. The lnstant situation ls readily distlnguishable frou that addressed

by regulat ion sectLon 526.7(t)  (20 NYCRR 526.7[f ] ) ,  whlch provides that tenporary

possessLon of an original- work (such as a painttng) for purposee of naking

reproductions Ls not a License to use, where paynent for the rlght of reproduction

ls in the nature of a royalty. Where some other use is made of the original-

work, however, the transactlon becomes a license to use whlch ls taxabl-e.

F. That the petltion of A-1 Data Servlee is hereby denled and the Notlce

of Determlnatlon and Demand for Payment of SaLes and Use Taxes Due dated

June 5, 1985 is sustalned.

DATED: Albany, New York STATE TN( COMMISSION

MAR 2 0 1987
PRESIDENT


