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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O U . U I S S I O N

A L B A N Y ,  N E i l  Y  C R R  L 2 2 2 7

August 27, 1987

Brade Auto Service Corp.
1120 N. Broadway
N. Massapequa, NY 11758

Gentlemen:

PLease take notice of the Decision of the State Tax Comisston enclosed
herewlth.

You have now exhausted your rlght of review at the adninistrative l-evel.
Pursuant to sect lon(s) 1138 of the Tax Law, a proceedlng ln court  to revlew an
adverse decision by the State Tax Co qrisslon rnay be lnstituted only under
Artl-cle 78 of the Clvil PractLce Law and Rulesr and must be co"rmenced ln the
Supreme Court of the State of New York, Albany County, wlthin 4 nonths from the
date of thls not lce.

Inqulrles concerning the computatton of tax due or refund allowed ln accordance
wlth this decislon nay be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unit
Bulldlng il9, State Canpus
Albany, New York 12227
Phone ll (518) 453-430L

Very truly yours,

STATE TAx COMMISSION

Taxing Bureaurs Representatlve

Petl t ioner I  s Representat lve :
Peter R. Newman
350 Veterans l'lemorial Ilighway
Commack, NY 11725

c c :



STATE OF NET YORK

STATE TAX COiWISSION

In the Matter of the PetltLon

of

BRADE AUTO SERVICE CORP.

for Revlsion of a DeternlnatLon or for
of Sales and Use Taxes under Arttcles
of the Tax Law for the Perlod Decenber
through August 31, 1984.

DECISION

In the Matter of the Petltion

of

ROBERT DeNUNZIO,
OFFICER OF BRADE AUTO SERVICE CORP.

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Articles 28 anrd 29
of the Tax Law for the Perlod Decenber 1, L979
through August 31, 1984.

Petltloner Brade Auto Service Corp., 1120 North Broadway, North Massapequa,

New York 11758, ftled a petltlon for revislon of a deternlnatLon or for refund

of sales and use taxes under Artlcl-es 28 and 29 of the Tax Law for the perlod

December  1 ,  1979  th rough  Augus t  31 ,  1984  (F l l e  Nos .45730 ,50879 ,55600  and

s8842)  .

Petitloner Robert DeNunzlo, offlcer of Brade Auto Servlce Corp., 68

Beechwood Street, Farmlngdale, New York 11735, flled a petl.tlon for revlslon of

a deternlnatlon or for refund of sales and use taxes under ArtLcles 28 and 29

of the Tax Law for the perlod Deceu.ber 1, 1979 through August 31, 1984 (Flle

N o s .  4 5 7 2 9 ,  5 0 8 8 0  a n d  5 5 6 0 1 ) .

A consolldated heartng was held before Robert F. Mulllgan, t{earlng Offlcer,

at the offlces of the State Tax Counlssion, Two trIorld Trade Center, New York,

Refund
28 ard 29
1 ,  L979
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New York, on May 16' 1986 at 10:30 A.M., and contlnued on July 15, 1986 at

1:15 P.M. The matter lras to be further contlnued on 0ctober 28r 1986 at

10:30 A.M,; however, by letter dated October 2, 1986, petlt lonerst representatlve

walved sald continued hearlng date and asked that the declslon be rendered

based on the existlng record. Petltioners appeared by Peter R. Newman, Eeq.

The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Lawrence A. Newuan, Eeq.,

of counsel).

ISSUE

Whether a sales tax audlt properly deternl.ned sales and use taxes due.

FINDINGS OF FACT

1. PetitLoner Brade Auto Servlce Corp. operated a gasollne servlce

statlon at 1120 North Broadway, North Massapequa, New York, durLng the perlods

at issue. Petitloner Robert DeNunzlo was president of the corporatlon.

2. Pursuant to a fleld audlt, the followlng notlces of deterninatlon and

denands for paynent of sales and use taxes due were issued to petltlonerst

( lnterest excLuded):

Date Issued To Tax Penalty Perlod

3120/83  Brade Auto  Serv lce  Corp .  $50,996.82  $25,498.42  L2 l I179-8 l3 I l8A
3/20183 Rober t  DeNunzto ,  Pres .  50 ,996.82  25 ,498.42  Lz lL179-813L180

12/20 /83  Brade Auto  Serv ice  Corp .  26 ,401.90  13 ,200.95  9 lL180-212818L
1 2 / 2 0 / 8 3  R o b e r t  D e N u n z l o ,  P r e s .  2 6 , 4 0 1 . 9 0  1 3 , 2 0 0 . 9 5  9 l I 1 8 0 - 2 1 2 8 / 8 I
6 /20 /84  Brade Auto  Serv tce  Corp .  25 ,7O8.84 L2 ,854.43  3 /L l8L-8 /3L /8 I
6120184 Rober t  DeNunz lo ,  Pres .  25 ,708.84  L2 ,854.43  3 lL l8 I -8 l3L l9L
L2 l7  /84  Brade Auto  Serv ice  Corp .  49 ,576.96  24 ,788.53  9 lL l8L-8 /3L184
1217 /84  Rober t  DeNunz lo ,  Pres .  49 ,576.96  24 ,788.53  9 lL /8 I -8 /3L184

3. The auditor made an unannounced observation test of the place of

business on June 4' L982. No records lrere made avallable and he was told by

Mr. DeNunzlo that the records had been stolen.

4. The audlt was conducted ln two stages:
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a) The audLtor flrst examlned tax due for the perlod December l, 1979

through August 31, 1980. Slnce no record€r were availabler the audLtor used

thlrd party verlflcatlon infornatlon fron Award PetroLeum for the quarter

Septenber 1, 1980 chrough November 30, 1980. Information from Award lndlcated

that 154' 462 gaLlons lrere sold to the corporatlon durlng sald perlod. This was

uultipLled by an Audlt Dlvlston average selllng prtce of $1.25 per galloo for

audlted gasol lne sales of $193,078.00. Repalr  sales were est lnated at $1,500.00

per week for each of the three servlce bays, based on full-tlme mechanlcs and a

l-abor rate of $25.00 per hour. These sales were proJected for the quarter

ending Novenber 30, 1980 result lng ln audlted taxable repair  sales of $58,500.00.

This f lgurer when added to audlted gasol lne saLes of $193,078.00, resulted ln

total  audlted taxable sales of $251,578.00 for the quarter endlng November 30'

1980. AddltlonaL taxable sales of $228,542.00 lrere coopared to taxable saLes

of $23,036.00 reported for that per lod, result lng in an error percentage of

992.L1 percent. Thls percentage was applled to reported taxable sales for the

perlod December 1, 1979 through August 31, 1981 and resuLted ln the addltlonal

audlted taxable sales used ln calculatlng the notLces of deterninatlon and

demands issued on March 20, 1983, December 20, 1983 and June 20, 1984.

b) Subsequent lnformatton as per Award Petroleum showed that the

corporat lon made purchases of $523,915.72 durlng the period December 1, L979

through May 31, 1981. These flgures were marked up 10 percent resultlng ln

audlted taxable gasol lne sales of $576,308.00. Repair  sales were est lnated at

$1,500.00 per week per bay for the three bays, based on full-tlme mechanlcs and

a labor rate of $25.00 per hour and proJected for the perlod Decenber I ,  L979

through May 31, 1981, resuLt lng ln audlted taxable repalr  sales of $351,000.00.

Total  audlted taxable sales for sald perlod were $927,308.00. Addlt lonal
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taxable sales of $794,492.00 nere coopared to taxable sales of $132,816.00

reported for the perlod, resul-tlng ln an error percentage of 598.19 percent.

This percentage was applled to taxable sales reported for the perlod December I'

1979 through August 31, 1980 result l .ng ln addlt lonaL taxable sales of $439,263.00

and addltlonal sales tax due of $30,748.4L. The fleld audit report stated that

the assessnents whlch had been lssued on March 20, 1983 had been lssued based

on llnlted lnfornatlon and that, based on addltLonal lnformatlon, "adJustments

are warranted and w111 be nade at Tax Appealsrr. It ls noted that the assessueats

whlch had been lssued on December 20, 1983 and June 20, 1984 were also based on

the 992.11 error percentage, It, appears that although the audltor recognized

that the error percentage should have been reduced to 598.19 percent frou

992.L1 percent, no notlce of assessrtrent revlew was lssued. It also aPpears

that the assessments issued on March 20, 1983, December 20, 1983 and June 20,

1984 were never adjusted at the Tax Appeals Bureau conference.

5. The asgessoents lssued on Decembet 7r 1984, wlth respect to the perlod

September 1, 1981 through August 31, 1984, were issued based on the appLLcatlon

of the error percentage of 598.19 percent.

6. The corporationts Federal lncome tax return for 1980 sholts gross eales

of $320,574.49. Thls f lgure ls approxlmately three t lmes the gross sales

reported on the sales tax returns for said year. (Sales tax returns ltere ftled

on a quarterly bagls on a year runnlng December 1 through Novenber 30. Accord-

lngly, dlrect calendar year comparlson is luposslble. ilowever, sales reported

for the perlod December 1, 1979 through Novenber 30, 1980 were $107'012.00 and

sales reported for the perlod March 1, 1980 through February 28, 1981 were

$ 9 9 ,  9 0 9  . 0 0 .  )
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7. At the hearing on July 15, 1986, petLtloner lras granted addltlonal

tlne untll the contLnued date of October 28, 1985 ln whlch to enforce a subpoena

duces tecun agalnst Award Pecroleuru and to obtaln other docuuentary lnforuatlon.

As noted above, petltloner walved the further proceedlngs and requested that

the decLston be rendered based on the exlstl.ng record.

CONCLUSIONS OF LAW

A. That Tax Law $ 1138(a)(1) provldes, ln perclnent part '  as fol lo l ts:

"If a return requlred by thls artlcle is not flled, or lf a recurn
when flled is lncorrect or ingufflclent, the amount of tax due shall
be deternined by the tax connlssl.on from such lnfornatton as nay be
avallable. If necessary, the tax oay be estioated on the basls of
external lndices, sueh as stock on hand, purchases' rental pald,
nunber of rooms, I-ocatlon, scale of rents or charges, comparable
rents or charges, type of acconnodatlons and servlce, number of
enployees or other factors."

B. That where a taxpayerts records are lncomplete or lnsufficlent' the

Audlt Dlvlslon may select a uethod reasonably calculated to refLect the sales

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convinclng evldence that the nethod of audlt or the amount of tax

assessed was erroneous. (Surface Llne Operators Fraternal Organlzatlon, Inc.

v.  Tul ly,  85 AD2d 858.)

C. That the corporatlonrs records were lnconplete or lnsufflclent and, ln

factr nere never produced elther for audtt or at the hearlng. Accordl.ngly, the

Audtt  Divis lon properly est inated tax pureuant to Tax Law $ 1138(a)(1).

Petltloners dld not sustain thelr burden of proof to show that elther the

nethod of audlt or the aoount of tax assessed was erroneous.

D. That the notlces of determlnation and demands for paynent of sales and

use taxes due for the perlod December l, 1979 through August 31, 1981 are to be

reduced by adJust lng the error percentage from 992.IL percent to 598.19 percent.
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As noted ln Flndlng of Fact "4(b)'r, the fleld audlt report provlded that

adjustnent lras to be nade; however, lt appears that thls nas never done.

E. That the corporatlonrs failure to pay the correct sales and use tax

was due to fraud. Thls ls evl.denced by the fact that the corporatlon conslstently

reported only a fractlon of lts taxable sales (see Roqgrs v. Connlssloner of

Internal Revenue, 111 F2d 987 [6th Clr 1940]). Reported caxable sales lrere

only 14.3 percent of audited taxable sales over a four year and nlne mooth

audlt perlod (Flndi.ng of Fact "4[bJ"). Moreover, the corporatlonts own Federal

lncome tax return for 1980 shows gross sales of approxlnately three tlnes the

gross sales reported on lts sales tax returns for 1980 (Flndlng of Fact 'f6'r).

Accordlngly, the fraud penaLty asserted under Tax Law S 1145(a) (2) is sustalned.

F. That except as provlded Ln Concluslon of Law "D'r, the petltlons are

denied and the notlces of determlnatlon and demands for pa)rnent of gales and

use taxes due lssued to petltloners, Brade Auto Servlce Corp. and Robert

DeNunzlo, as offlcer of Brade Auto Service Corp.r €lr€ sustained.

DATED: Albany, New York STATE TN( CO:YIIISSION

AUo 2 7 1s87




