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STATE 0F  NE I ' I  Y0RK
STATE TAX COMUISS ION

ALBANY,  NEW YORK L2227

August 14, L987

Blackjack Distr lbutors, Inc.
c/o Janes Scott i
163-03 26th Avenue
Flushlng, NY 11358

Gentlemen:

Please take notlce of the declsion of the State Tax Conmlsslon encLosed
herewlth.

You have now exhausted your rlght of review at the admlnistratlve level.
Pursuant to sectton(s) 1138 of the Tax Law, a proceeding in court to revlew an
adverse deciston by the State Tax CorrmLsslon may be lnstltuted only under
Article 78 of the Clvll Practlce Law and Rules, and must be commenced ln the
Supreme Court of the State of New York, Albany Gounty, wlthin 4 nonths from the
date of thls not lce.

Inquirles concerning the computatLon of tax due or refund allowed ln accordance
wlth this decision may be addressed to:

NYS Dept. Taxation and Finance
Audlt Eval-uatlon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very trul-y yours,

STATE TAX COMMISSION

Taxing Bureauts Representatlve

Petl t ioner t  s Representat lve :
Alvln Kalsteln
60 Meadow Farn Road
New llyde Park, MY 1f040



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t ion

o f

BLACKJACK DISTRIBUTORS, INC.

for Revlsion of a Determlnatlon or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod March 1,
through November 30, 1983.

DECISION

In the Matter of the Pet i t ion

o f

JAMES SCOTTI,
OFFICER OF BLACKJACK DISTRIBUTORS, INC.

for Revision of a DetermLnatl-on or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Period March l ,  1981
through November 30, 1983.

Pet i t ioner Blackjack Dlstr ibutors, Inc . ,  c/o James scott i r  163-03 26th

Avenue, Flushlng, New York 11358, f l led a pet l t ion for revlslon of a determinat lon

or for refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the perlod March 1, 1981 through November 30, 1983 (FlLe No. 55135).

Pett t loner James Scott i ,  of f icer of BlackJack Dlstr ibutors, Inc. '  163-03

26th Avenue, Flushlng, New York 11358, f l led a pet i t lon for revision of a

determination or for refund of saLes and uae taxes under Artlcles 28 and 29 of

the Tax Law for the perLod March 1, 1981 through Novenber 30'  1983 (Fi le No.

ss136) .

A hearlng was held before Robert F. Mulllgan, Hearlng Offlcer, at the

offlces of the State Tax Conmlssion, Two t{orLd Trade Center, New York, New

York, on June 19, 1986 at 9:45 A.M. and contlnued at the same locatlon and

Refund
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before the same Hearing Off lcer on Mareh 11, 1987 at 1:15 P.M., wlth al- l

brlefs to be subnltted by Aprll 24, L987. Petltioners aPPeared by Al-vln

Kalsteln, CPA. The Audit Dlvislon appeared by John P. Dugan, Esq. (Joseph

Pl-nto, Jr. ,  Esq.,  of  counsel,  at  the hearlng on June 19, 1986 and Patr l -c ia

Brumbaugh, Esq.,  of  counseL, at the hearing on March 11, 1987).

ISSUES

I. t{hether a fiel-d audit properly determlned unpaid sales and use taxeg

due from BlackJack Distr lbutors, Inc.

II. Whether James Scotti was a person required to collect tax on behalf of

Blackjack Dist ,r ibutors, Inc.

FINDINGS OF FACT

1. Pet l t ioner BlackJack Dlstr ibutors, Inc. (r t the corporat iontt)  operated a

pornographic book store at 2I0 lJest 42nd Street ln New York City durlng the

period at lssue. In addition to booksr the corporatlon soLd magazines, adult

novelties and other items. It also offered lts customers the use of coin-operated

filn viewing machlnes.

2. (a) The audit was cornmenced on August 29, 1983, when the audLtor went

to the corporatlonts place of buslness and obtalned lts accountantfs nane from

the cashler. The audltor then schedul-ed an appointment wlth the accountant for

Oetober 11, 1983. On said date, the auditor went to the accountantrs offLce.

The accountant rilas not in, but had left the corporatlonfs records with his

secretary.

(b) The audttor found that the records were incomplete and lnadequate.

The audltor had requested the last two Federal lncome tax returns flled, sales

tax returns, bank statementsn the general ledger and dlsbursement records. The

auditor was furnished wlth the Federal income tax returns for the fLscal years

ended September 30, 1981 and September 30, L982. The sales tax returns were

w.
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also provlded and it was noted that the returns for the period December 1, 1980,

through August 31, 1981 showed taxable sales only; groes saLes ltere not sholtn.

A total of 13 bank statements for the 20 nonth perlod October 1981 through

May 1983 were al-so presented to the audltor. Deposits shown on sald

statements ranged from a low of $270.00 for the month of .{ay L982, to a high of

$25,500.00 for the uonth of February 1983, wlth a nonthLy average of $7,610.51.

The general ledger was avallable, but there lrere no entrles for the perlod

Deeember 1, 1980 through Septenber 30, 1981. No purchase lnvolces were furnlghed.

(c) Because records were deemed to be Lnadequate' sales ltere estluated.

The audltor used the gross sales reported on the corporatlonts Federal income

tax  re tu rn  fo r  the  f l sca l  year  end lng  Septenber  30 ,  1981,1 .e . ,  $282 '654.8L .

The offlcerts salary of $7,600.00 sholrn on the return appeared to be too 1ow,

so the auditor increased l t  by $10,000.00, added that f lgure to gross eales

and rounded the fLgure to $300,000.00. Quarterly sales were then deternl.ned

t o  b e  $ 7 5 , 0 0 0 . 0 0  ( $ 3 0 0 , 0 0 0 . 0 0  d t v l d e t l  b y  4 ) .

(d) The audltor used the taxable percentage of 95.80 percent deterulaed

ln a prlor audlt of the buslness, which audlt covered the perlod June I' L974

chrough ltay 31, L977. The 4.20 percent treated as exempc sales consisted of

publlcatlons whlch had been deeued to be neltspapers.

(e) Appllcatlon of the 95.80 percent taxable percentage to the

$75,000.00 est lmated sales per quarter resulted ln $862,200.00 ln taxable salee

for the audit perlod. Tax due was computed to be $70'592.67. Tax pald or

assessed earl ler was deducted, leavlng addlt lonal tax due of $59,870.89.

3. On June 20, L984, the Aurllt Divlslon lssued the followlng notLces of

determlnatlon and demands for paynent of salee and use taxes due for the perlod

March 1, 1981 through Novernber 30, 1983:
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(a) to Blackjack Distr lbutors, Inc. -  tax due $55,000.41, penalty

$ 1 1 , 6 7 5 . 7 6 ,  p l u s  l n t e r e s t ;

(b) to James Scotti, individuall-y and as offlcer of BlackJack Dlstrl-

bu tors ,  Inc .  -  tax  due $591216.40 ,  pena l ty  $12,223.83 ,  p lus  ln te res t .

The higher amount assessed agalnst Mr. Scottl was due to assessments issued and

credited agalnst the corporation and not lts officers. Penalty and statutory

interest were recomnended because errora determlned in the prior audlt had not

been corrected.

4. Although the corporatlon dld not segregate recelpts from the flln

vlewing machlnes, whlch !ilere nontaxable, from other sales whlch were taxable,

records made available by the Audlt Dlvision after the hearing showed that such

receipts const i tuted an average of 15.1.4 percent of gross sales during the

period October 1, 1974 through Septenber 30, L977.

5, During and prior to the perlod at issuer the stock of the corporatlon

was owned by Alfred Scott i ,  brother of pet i t loner Janes Scott l .  The businese

was orlginalLy operated by Alfred Scotti, but when James Scottl l-ost the lease

to his oriln store, he went to work for the corporatJ.on. James Scottl became

president of the corporation and managed the business during the audLt perlod.

However, the date he became presldent and manager does not aPPear ln the record.

James Scottl had the authority to, and in fact dld, sign checks on behalf of

the corporation.

6. Pet i t ioners contend that the corporat ionrs buslness started fal l - ing ln

l-ate 1981 and that eventually, ln December 1983, the lnventory and fixtures

were turned over to the corporatlonrs Landlord for back rent owed. The

corporation, lt ls clalmed, ceased dolng buslness at that tlme.



-5-

CONCLUSIONS OF LAII

A. That Tax Law $ 1138(a)(1) provldes, ln pert lnent part ,  as fol lows:

'rlf a return requlred by thls artlcle ls not flled, or lf a
return when flled is lncorrect or lnsufflclent, the amount of tax due
shall be deterulned by the tax co ntsslon fron such lnforuatlon as
may be avallable. If neceseary, the tax oay be estinated on the
basls of external lndlces, such as stock on handr purchases, rental
pald, number of rooms, location, scal-e of rents or charges, comparable
rents or charges, type of acconmodations and servlce, number of
employees or other faetors."

B. That where a taxpayerts records are lncouplete or lnsufflclent' the

Audlt Dlvlslon may select a method reasonably calculated to reflect the sales

and use taxes due, and the burden then rests upon the taxpayer to demonstrate by

clear and convlnclng evldence that the eethoal of audlt or anount of tax assessed

was erroneous. (Surface Llne Operators Fraternal Organlzatlon, Inc. v. Tully,

85  AD2d 8s8. )

C. That, ln this case, the records of BlackJack Dlstrlbutors, Inc. lrere

clearly lnconplete in that only a portlon of the general ledger was available,

only 13 out of 20 bank statements nere produced and no lnvolces lrere preeented.

Accordlngly, subject to certaln nodlflcations, lnfra, it was proper for the

Audlt Dlvlslon to estlmate taxes based on sales per the Federal lncoue tax

returns and the taxable percentage from an earller audit of the game buslness.

D. That although lt was permlsslble to estloate taxes, lt was lnproper

for the Audlt Dlvlslon to assume, wlthout further tnvestlgatlon, that the

offlcerts salary shoren on the 1981 return was lnadequate. Accordlngly, sales

are  reduced to  $282,654.81  per  year ,  o r  $70,663.70  per  quar te r .

E. That the taxable percentage ls to be reduced fron 95.80 percent to

80.66 percent based on an allowance of 15.14 percent for nontaxable filn viewl.ng

recelpts (Findlng of Fact ' r4rr) .
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F. That petitloner Janes Scotti nas a person required to coll-ect tax on

behalf  of  Blackjack Distr ibutors, Inc. wlthln the meanlng of Tax Law $$ 1133(a)

and 1131(1) and is personal ly l lable for payment of the taxes owed by the

corporat ion.

G. That the pet i t ions of BlackJack Distr lbutors, Inc. and James Scott l '

as officer, are granted to the extent indicated in Concluslons of Law trDtt and

ttEtt; and except as so granted, the petltions are denled and the notices of

determination and denands for payment of sales and use taxes due lssued on

June 20, 1984, as so nodlf ied, are sustalned.

DATED: Albany, New York STATE TAX COMMISSION

AU8 1 41987

\-(\,tu'-_
coMMrs\roNER


