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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C 0 r t f i { I S S I 0 N

A L B A N Y ,  N E ' , r I  Y O R K  L 2 2 2 7

August 31, L987

C Marchr Corporatlon
265 Plne lloll-ow Road
Oyster Bay, NY IL77L

Gentlemen:

Please t,ake not,lce of the Declslon of the State Tax Comlsslon enclosed
herewith.

You have now exhausted your rlght of revlew at the adninlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng Ln court to revlen an
adverse decision by the State Tax Connlsslon nay be LnstLtuted onl-y under
Arttcle 78 of the Clvll Practlce Law and RuLes, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, withLn 4 nonths from the
date of thts not lce.

InquLries concernlng the computatlon of tax due or refund aLlowed ln accordance
wlth thls declston may be addressed to:

NYS Dept. TaxatLon and Flnance
Audlt Evaluatlon Bureau
Assessment Review Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone # (518) 453-430L

Very truly yours'

STATE TA)( COMMISSION

Taxlng Bureaurs Representatlve

Peti t ioner t  s Representat lve :
John Thomas Roesch
611 Newbrldge Road
East Meadow, NY 11554

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

C MARCIIR CORPORATION

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period December 1, 1980
through November 30, 1983.

DECISION

In the Matter of the Petitl-on

of

GEORGE PLEVETES

for Revision of a DetermLnation or for
of SaLes and Use Taxes under Articles
of the Tax Law for the Period December
through November 30, 1983.

Refund
28 and 29

1 ,  1 9 8 0

Petitioner, C Marchr Corporatlon, 265 Plne Hollow Road, Oyster Bay' New

York lL77l, fi led a petitlon for revl-sl-on of a determlnation or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

December 1, 1980 through November 30, 1983 (Fi l -e No. 54716).

Petltioner, George Plevetes, 265 Pine Hollow Road, Oyster Bay, New York

LI77L, fiLed a petltion for revlslon of a determination or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod

December 1, 1980 through November 30, f983 (f i le No. 547L7).

A consolidated hearing was held before Allen Caplowaith, HearLng Offlcer,

at the offlces of the State Tax Conrmlssion, Two Worl-d Trade Center, New York'

New York, on May 7, 1987 at 1:15 P.M., with al l  br lefs to be subnlt ted by

June 25, 1987. Petitioners appeared by John Thonas Roesch, Esq. The Audit



Divlslon appeared by John P.

counse l ) .
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Dugan, Esq. (Mlchael B. Infant ino, Esq.,  of

ISSUE

Whether the audit method and the adjustments resultlng therefrom were

Proper.

FINDINGS OF FACT

1. On Novembet 23, 1983, the Audlt Dlvlsionts Central Offlce Audlt Bureau

received notification of the bul-k sale of the furniture, fixtures' equlpment

and supplies of C Marchr Corporat,ion ("the sel-ler") to George Plevetes ("the

purchasert'). Such notlflcation reported the type of buslness as a stationery

store and the scheduled date of sal-e as November 10, 1983. The selling prlce

of the assets soLd was reported thereon as fol l -ows:

Furniture, flxtures, equipnent and supplies
Merchandise inventory for sale
Goodwll-l and other assets, lf any

Total Selllng Price

$  2 ,500 .00
15  ,000 .00
45 ,000 .00

$62 ,500 .00

The lnforuratlon reported on the aforesald notlflcation was provided by one

Ralph Marchionna, the owner of C Marchr Corporation prlor to the bul-k sale at

lssue herein. Sales tax of $206.25 on the bulk sale of C Marchr Corporatlon

was paid at the time sald notification was submitted.

2. On December 2, 1983, the Audlt  DivlsLon issued a Not lce of Clalm to

Purchaser to Mr. Pl-evetes (the purchaser) at hls home address, indlcating h18

possible liability for unpaid sales tax, as a ttbulk salerr purchaser. 0n the

same date, a slmil-ar notlce of clalm was also served on the escrow agent Ln the

transaction, one John Thonas Roesch, Esq.

3. On December 19, 1983, a Bulk Sale Questionnalre ltas sent to the

seller. Said questlonnaire was nelther ansrrered nor returned to the Audlt

Dlvisl-on.
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4. On Aprl l  6,  1984, (subsequent to the lssuance of the assessmenta noted

ln Finding of Fact tt6tt, infra) a Bul-k Sale Questionnalre rras sent to John

Thomas Roesch, Esq. on behaLf of the seller and purchaser. Thls questionnal.re

was neither ansnered nor returned to the Audlt Divlsion.

5. In f-ight of the seLlerrs failure to complete and return the Bulk SaLe

Questionnalre, the Audlt Divlslon revlewed the seLLerfs sales tax returns as

flled, which returns lndlcated seller reported between 33.6 percent and 39

percent of lts gross sales as taxabLe sales. By contrast, Audit Dlvlslon

experl-ence indl.cated 58 percent as the nean taxable ratlo (taxabl-e sales to

gross saLes) for stat lonery stores l -n New York. More speclf lcal ly,  the

aforesald mean taxabl-e ratio was based on the resul-ts of 37 separate fiel-d

audlts of stat ionery stores.

6. on February 2L, 1984, the Audlt Dlvlsion issued a separate Notlce of

Deterninatlon and Demand for Payment of Sales and Use Taxes Due to the seller

and the purchaser (petltloners herein). Bach notlce assessed addltional sales

tax  o f  $3 ,239.70 ,  p lus  pena l ty  and in te res t  o f  $L '274.29 ,  fo r  a  to ta l  due o f

$4 ,513.99 ,  fo r  the  per iod  December  1 ,  1981 th rough Novenber  30 ,  f983.

7. The tax assessed on the notices of determlnation was determlned by

nultiplying the sellerfs reported gross sales by 58 percent, computing tax due

on such amount and, thereafter, allowing credlt for tax prevlously pald or

assessed.

8. The perfected petl-tions of the purchaser and sell-er each all-ege onl-y

that the Department of TaxatLon and Flnance made the following error:

ttArbitrarily assessed Sales and Use Taxes when there were none due.t'

9. Mr. Marchionna (sellerrs owner) testlfled that the seller rtas not a

statlonery store. He asserted that seller operated basically a newsstand and
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tobacco shop, whlch additlonalLy sold greeting cards and boxed candy. To

support such assertions, the sel-ler subnltted cash dlsbursements comPuter

printouts for the perlods January 1, 1981 through June 30, 1981 and January l,

1983 through June 30, 1983. Revlew of the printouts appears to show that the

sellers nerchandise purchases rdere mainLy of newspapers, tobacco products,

candy and greeting cards. However, no supporting source docr:ments, such as

lnvoices or cancelled checks nere submltted at the hearlng.

10. A comparison of the sel lerrs gross sales, per the Audlt  Dlvls lonre

Sales Tax Master Fl le Transcrlpt ,  to the purchases, Per the sel lerts cash

disbursements computer printout submitted, reveals that the sellerrs reported

purchases rrere nearly as large ln dollar amount as its reported sales.

11. Subsequent to the bulk sal-e, an audit of the purchaser was conducted

for the perlod September 1, 1983 through February 28, L987. Such audit, which

was based on a three month test for September, October and November 1986,

resulted in acceptance of purchaserrs sales tax returns as fiLed. The tyPe of.

business operated by purchaser rras reported as rrstationerytt and the princlpal

product, as reported on the Sales Tax Audit Report Informatlon Sheet' ltas

ctgarettes, magazlnes and newspapers. The audlt lndlcated that 70.94 percent

of the purchases during the audlt period were of ltems not subject to tax when

so ld .

CONCLUSIONS OF LAW

A. That Tax Law $ 1141(c) provides, ln part ,  that a bulk sale purchaser

must notify the Tax Comlssion of such bul-k sale at l-east ten days lglg to

taking possession or paying therefor. If the purchaser fails to so notify the

Tax Conrmission, he w111 be personally Liable for any sal-es taxes determined to

be due from the sel-ler to the extent of the anount of the purchase prlce or
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fair market value of the assets purchased, whichever is hlgher. Section

1141(c) provides that within 90 days of receipt of  not lce from the purchaser,

the Tax Commisslon shall notify the purchaser, transferee or assignee of the

total amount of tax claimed to be due from the seller, transferor or asslgnor.

It ls, ln sum, the purchaserts duty to see that the purchase funds are held ln

escrorr untll either the Tax Comlsslon releases the purchaser of llablllty for

taxes due or untl-1, the noted 90 day perlod passes without Presentation of a

claim for taxes due and owing by the seLLer. Untll such tlme as elther of

these events occurs, the purchaser, transferee or assignee remalns PersonalLy

l lab le  as  no ted  (Tax  Law S 1141tc l ) .

B. That lnasmuch as notLfication of the subJect bul-k sale was not nade

wlthln the t lne frame set forth ln sect ion 1141(c),  the Audlt  Dlvls lon was

entitled to assess the petitLoner purchaser as personally responsible for any

taxes assessed against the seller. The assessment against the purchaser hereln

was issued within the requislte 90 day period after notice of the bul-k sale was

received (see Flndlngs of Fact rtlfr and rt6rr), and hence remains val-l-d unl-ess

petitioners prove error ln elther the cholce of nethod used ln arrivlng at the

assessments or in the calculations made thereunder.

C. That Tax Law $ 1138(a) provLdes, Ln part ,  that i f  a return requlred to

be fl1ed is incorrect or insufficlent, the Tax Cornmisslon shall determine the

amount of tax due on the basls of such lnformation as may be available. Thls

section further provLdes that lf necessary the tax may be estimated on the

basis of external lndices.

D. That lt ls wel-L settled that where a taxpayer does not nalntain and/or

make availabLe such information and records, incJ-udlng source documents, as

wll-l allow the establlshment of an audit trail and enable verLficatlon of the
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accuracy of returns filed, the Audlt DivlsLon may resort to lndlrect audlt

nethodologles Ln carrylng out lts audit functlon. In determlnlng the amount of

a sales tax assessment, it Ls the duty of the Audlt Division to select a method

ttreasonably cal-cuJ-ated to refl-ect the taxes duerr (Matter of Grant Co. v. Joseph'

NY2d 196, 206; Matter of  Meyer v.  State Comn. ,  6L AD2d 223, 227, Lv. denLed 44

NYzd 645). In turn, when the Audit Divlsion employs such a method, lt becomes

lncumbent upon the petitioner to establish error (Matter of Meyer v. State

Tax Cornrnn., -9W').

E. That receipts from all sales of tanglble personal property are presumed

to be subject to tax untll the contrary is establlshed, and the burden of

proving that any receipts are not subJect to tax rests with the person requlred

to col lect tax or the customer (Tax Law S 1132[c]) .  Furthermore'  every Person

requlred to collect tax ls under a duty to keep adequate records pertainlng

thereto and to make such records available for examinatlon by the AudLt DLvlelon

(Tax  Law S 1135) .

F. That ln view of petltioner seller's fallure to suppl-y lnformatlon aa

requested by the Audit Dlvlsion on the Bulk Sale Questlonnalre, the Audl-t

Dlvislon was entitled to resort to avallable lnformation, lncludlng external

indlces, in determinlng the correctness of the returns flled.

G. That given the lnformatlon available, the Audit Divisionrs calcuLatlon

and lssuance of the assessments at lssue, based on dlsalloltance of a percentage

of claimed nontaxable sales thus serving to lncrease taxable sal-es, (but not

servlng to lncrease petltlonerts reported total sal-es) was reasonable. In

turn, petltioners have not adduced such evldence as would warraut reductlon or

abatement thereof. It is noted that the subsequent audlt of the purchaser does

not estabLlsh that the merchandlse soLd by the purchaser was of the sane klnd,
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and in the same taxable versus nontaxable proportlons, as that sold by the

se l le r .

H. That the petitions of C Marchr Corporation and George Plevetes are

hereby denled and the notices of determl-natl.on and demands for payment of sales

and use taxes due, issued to each pet l t loners on February 21, 1984, are

sustained.

DATED: Albany, New York STATE TAX COMMISSION

AUs 3 1$81 PRESIDENT




