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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y  O R K  1 2 2 2 7

August 28, L987

29-37 tr Iest 52nd Street Corp.
d/bla New York, New York
and l{,aurice Brahms, as Officer
19 West 44th Street
New York, NY 10035

Gentlemen:

Please take notlce of the Declsion of the State Tax Co q'isslon enclosed
herewlth.

You have now exhausted your rlght of revlew at the adminLstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revlelt an
adverse declsLon by the State Tax Coumlssion nay be instltuted only under
Article 78 of the Clvll Practlce Law and RuLesr 4Dd must be conrmenced ln the
Supreme Court of the State of New York, Albany County, Itithln 4 nonths from the
date of this not i .ee.

Inqulrtes concernlng the computatlon of tax due or refund alLowed ln accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Flnanee
Audit Evaluatlon Bureau
Assessment Revlew Unlt
Building #9, State Campus
Albany, New York L2227
Phone # (518) 453-430I

Very fruly yours'

STATE TAX COMMISSION

Taxing Bureauf s Representatlve

Petl t loner r  s Representat lve :
Stuart Snlth
Shea & Gould, Esqs.
330 Madlson Avenue
New York, NY 10017

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

29.37 I,fEST 52ND STREET CORP. :
DIB/A NEId YORK, NEW YORK DECISION

AND MAURICE BRArIr.tS, AS OFFICER :

for Revlslon of a Determlnatlon or for Refund :
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the PerLod September 1, L977 :
through February 28, L982.

Petl.tloners, 29-37 l,.Iest 52nd Street Corp. d/b/a New York, New York and

l laur lce Brahms, as off lcer,  19 West 44th Street,  New Yorkr New York 10036,

flled a petltlon for revislon of a deterninatl.on or for refund of sales and use

taxes under Artlcles 28 and 29 of the Tax Law for the perlod Septeuber I' 1977

through February 28, 1982 (Ft le No. 70674).

A hearlng was held before Dennls M. Galllher, llearing Officer' at che

offlces of the State Tax Cornmlsslon, Two World Trade Center, New York, New

York'  on January 13, 1987 at 1:15 P.M., wlth al l  br lefs to be subnlt ted by

March 24, L987. Petltloners appeared by Shea & Gould, Esqs. (Stuart Snlth and

Jane llerman, Esqs., of counsel). The Audlt Dlvlsion appeared by John P. Duganl

Esq. (Mlchael Glt ter,  Esq.,  of  counsel) .

ISSUES

I. Whether petltlons to contest certaln as€ressments were flled wLth the

State Tax Conmlsslon withln 90 days of the lssuance of such assessments as

requlred by sect lon 1138(a)(1) of the Tax Law.

II. Whether, lf so, ar1r portlon of the assessments at lssue are barred ag

untlmely by operatlon of the statute of llnltatlons.
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III. Whether Maurl.ce Brahms ls personally llable for any or all of the

taxes assessed and at lssue ln thls proceeding pursuant to Tax Law $$ 1131(1)

a n d  1 1 3 3 ( a ) .

IV. Whether the assessment of f raud penalt les (Tax Law S 1145tal t2l)

hereln was approprlate and should be sustalned.

FINDINGS OF FACT

1. On June 20, 1983 the Audlt Dlvlslon lssued to petltloner 29-37 West

52nd Street Corp. dlbla New York, New York two notlces of determlnatlon aod

deuands for paynent of saLes and use taxes due spanning ln the aggregate the

perlod September 1, L977 through February 28, L982, and assesslng sales and use

taxes due ln the aggregate amount of $368,327.L8, plus lnterest' together with

a fraud penalty equal to 50 percent of the tax assessed per the notlces (Tax

L a w  $  1 1 4 5 [ a ]  l , 2 l ) .

2. Also on June 20, 1983, the Audlt Dlvlslon lssued tro Maurlce Brahmsr

officer ot, 29-37 West 52nd Street Corp. d/bla New York, New York, two seParace

notlces of deternlnatlon and denands for paynent of sales and use taxee due'

spanning ln the aggregate the perlod Septenber 1, 1977 through Feb'ruaty 28'

L982, and assessing sales and use taxes due agalnst Mr. Brahms ln the aggregate

amount of $255,265,42 plus lnterestr together wlth a fraud penalty equal- to 50

percent of the tax assessed. Mr. Brahms lras assessed as a person resPonslble

for collection and remlttance of tax on behalf of the petltioner corPoratlon.

3. In late July or early August of 1983, a separate petltlon Ln resPonse

to each of the aforenentloned four notlcesr nae prepared by one Leo Kaden, a

certlfled publlc accountant engaged by petltloners with respect to theee

nottces. In hls dlary, Mr. Kaden made note of the petltions for later nalllng

withln the prescrlbed 90 day fll lng period. On the flle folder ln whlch the
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petltlons nere held for l-ater nalllng, Mr. Kaden cooputed the last date on

which the petLttons were due to be flled as Septenber 18, 1983.

4. Mr. Kaden prepared the petltlons hLuself, and ln accordance wl.th hls

offlce practlce he lnstructed hls secretary, one Murlel RLchman, to nake

certaln that the envelope contalning the petltlons was malled before she left

for the day on Frlday, September 16, 1983.

5. Ms. RLchnan ls the person responsible for nalltng lteus fron Mr. Kadeots

offlce and ls also respoaslble for the operatlon of the Pltney Bowes postal

meter nallLng machlne in the offlce. Ms. Rlchnan testlfLed that the petltlons

at, lssue were pl-aced ln an overslzed enveLope, welghed and postmarked on the

Pltney Bolres nachlne, and taken to the post offlce at 43rd Street' New York

cl ty (between 5th and 6th Avenues),  between 1:30 P.M. and 2:00 P.M. on Fr ldayr

Septenber 16, 1983. Ms. Richnan testlfLed that she handed the envelope contalnlng

the petltlons to the postal clerk at the post offlce. She noted that she

dellvered the envelope to the post offlce because the overslzed eovelope would

not flt into the nalL slot ln the offlce butlding, and that the nall baskets tn

the lobby of the offlce bulldlng ln whLch an oversized envelope could be

deposlted were not then avallabte.

6. Each of the petltlons bears the Tax Appeals Bureau lndate staup of

September 25, 1983, as does the envelope ln whlch the petlttons were nalled.

The same envelope also bears a Pltney Bowes metered nall staup with the date

Septenber 16, 1983. There is no Unlted States Postal Servlce postmark on the

envelope.

7. Durlng October 1983, Mr. Kaden was advlsed that each of the Petltlons

flled was untimely slnce they had not been recelved wlthln 90 days of the date

of issuance of the notlces of determloation and demand. The Audlt Dlvlslon has
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accordlngly taken the positlon thac the tax as assessed on the notlcee of

determLnation and denand was lrrevocably flxed and deternlned, and that wlthout

a tLnely petltion the Connlssion has no Jurlsdlctlon to revlew the matter.

8. By contrast, petltloners assert that evldence has been adduced to sholt

that the petLtlons were nalled on Frlday, Septenber 16, 1983, that such nalllng

constituted tlnely fll lng of the petltlons, and that the delay Ln delivery of

the petltlons to the Tax Appeals Bureau was the result of postal servlce

delays.

9. The hearing in thls matter was llnited essentlally to the lssue (and

evidence thereon) concernLng the tlnelLness of the petltlons. Ilowever' certaln

additlonal evidence rras offered concernlng the executlon of consents wlth

respect to the statute of llnitatlons.

10. The assessments at lssue lu thls matter arose as a result of a neltspaPer

artlcle statlng that four onners of several New York dlscos pled gulLty to

skLnnlng approxtmateLy $2 mllllon ln cash fron dlsco recelpts. The four

lndLvlduals lnvoLved, one of whom was rUaurlce Brahms, owned the dLscos knoltn as

New York, New York, The Inflnlcy, Bond Internatlonal Castno, and several other

dlscos and pled gullty to sklunlng a total of $2,097,480.00 fron thelr oPeratloos

durlng the years 1977, 1978 and L979.

11. On Novenber 19, 1980, Maurlce Brahms signed a consent extendlng the

perlod of llnltatlon for assessment of sales and use taxes for the perlods

ended September 1, 1977 th;tough August 31, 1980, thereby extendlng the perl.od

of Llul tat lon on assessment to December 20, 1981.

L2. Mr. Brahus was lncarcerated for Federal lncone tax evaslon durlng the

perlod spannlng January 5, 1981 to January 19, 1983. On January 2, 19E1,

iYr. Brahms entered lnto an agreement provldlng for the Eanagement of 29-37 West



-5-

42nd Street Corp. for the perlod January 2, 1981 through Aprl l  30'  1986 by

K & S .{anagenent Corp., Michael Klrvan and Alan Schacter. Durlng the perl.od of

hls lncarceration, lt ls alleged that Mr. Brahms conplied with all prtston

rul-es, lncLudlng those forblddlng a prlsoner fron conductlng a buslness whlle

lncarcerated.

13. Prior to hls lncarceration, Mr. Brahus hlred Mr. Kaden as the accountant

for 29-37 West 52nd Street Corp, Shortly thereafter Mr. Kaden reslgnedlr aud

recounended one Phlllp WeLsser as a successor accountant. Mr. Welsser wag' ln

turnr hired by Mr. Schacter.

L4. On November 4, 1981 Mr. Welsser slgned a consent extendlng the perlod

of llnltatlon for aseessLng gales and use taxes for the perlod September 1,

1977 th;tough August 31, 1981, thereby extendlng the perlod of llnltatlon to

June 20, 1982, 0n Decenbet L7, L982 Mr. Weisser executed a subseguent cousent

pertalnlng to sales and use taxes for the perlod Septenber 1, 1977 through

f{ay 31, 1980 extendlng the perlod of llnltatlon to June 20, 1983. Both of

these forms were slgned by Mr. Welsserr wlth an Lndicatlon that hls slgnature

was authotLzed by power of attorney. PetLtloners note that slnce the earller

of these consents explred on June 20, L9E2, and was not followed by any consent

untll that dated Deceubet 17, L9E2, there ls a tlme gap between the tlto consenta.

15. A Power of Attorney (Federal Forn 2848) appointlng Phlllp l{elsser to

act on behalf of 29-37 West 42nd Street Corp. wlth respect to sales taxes for

the perlod Septenber 1, L977 tlrrtough August 31, 1981 ls signed by Mr. Schacter

as manager and dated August 21, 1981, but ls nelther wltnessed nor notarLzed.

Mr. Kaden rras re-engaged by Mr. Brahms ln July or August 1983' wlth
respect to the assessnents at lssue herein (see Flndlng of Fact"3").
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Petitloners thus assert that assessment Ln any event ls barred for the perlods

ended September 1, 1977 through Februacy 29, 1980 due to the gap ln the consente,

as descrlbed, and/or due to an lnvalld porrer of actorney.

16. The Audlt Dlvislon asserts, by contrast, that since tlmely petltlona

were not flLed, the lssue of an afflrmatlve defense such as the statute of

llnltatlons tray not be raised hereln by petltloners. The Audlt Dtvlelon aLso

malntaLns that fraud ls aseerted hereln (Tax Law $ 1145[a]t?l), thus vitiatlng

the otherwlse appllcable three year perlod of lloLtation on asseasment (Tax Law

$ 1147[b]) and renderLng all portlons of the assessments tlnely.

CONCLUSIONS OF LAI^I

A. That sect lon 1138(a)(1) of the Tax Law provldes'  ln pert lnent partr

that a notlce of deternlnatlon of tax due shall be glven to the person Llable

for the collectlon or paynent of the tax, and that such determlnatlon shall

flnally and lrrevocably flx the tax unless the person agalnst whon lt 1g

assessed sha1l within 90 days after glving notlce of such deterolnatlon' aPply

to the tax commlsslon for a hearlng or unless the tax conmlsslon of lts olm

motion shall redetermlne the saoe.

B. That sectlon lL47(il(1) of the Tax Law provldes that a notice of

determlnation shaLl be malled pronptly by reglstered or certlfled ual.l and that

any perlod of time whlch is determined accordlng to the provlslons of Artlcle

28 by the glvlng of notLce shal1 conmence to run from the date of nallLng of

such notlce. Subsectlon (2) provldes that Lf any return' clalm, statement'

appllcatlon, or other document requlred to be flled wlthln a prescrlbecl perlod

under Artlcle 28 ls dellvered after such perlod, the date of the Unlted States

postmark stanped on the envelope shall be deened to be the date of deLlvery.



-7 -

C. That 20 NYCRR 601.3(c),  whlch pertalns speclf lcal ly to the t lne

llnltatlons for fll lng a petltlon to connence a proceedlng before the ComnlssLon,

provldes ln part as folLows:

'rThe petltlon uust be f1led withln the tine linltatlons
prescrlbed by the appllcable statutory sectlons, and there
can be no extension of that .tlne l-lnltatlon. If the
petltlon ls flLed by nall Lt nust be addressed to the
particular operatlng bureau ln Albany, New York. IJhen
nalled, the petltlon w111 be deeued flled on the date of
the Unlted States postmark stanped on the envelope. Wtrere
a nachlne uetered starp ls used on the envelope the petitioa
shall be deened flled upon recelpt." (Enphasls supplled.)

D. ,-dlcates, ln order to be tlnely, a petltlon

must be flled withln 90 days of the date of ualllng of the notlces of deternlna-

tlon and deuand. Here 90 days frou the June 20, 1983 date of nalllng of the

not lces of deterninat ion fel l  on September 18, 1983. Slnce Septenber 18, 1983

was a Sunday, the last date for flltng a tLnely petltlon would have been

September 19, 1983 (B & C Getty Servlce Stat lon, State Tax Coonn.,  Novembet 7,

1 9 8 5 ) .

E. That there ls evldence lndlcatlng the petltlons ln thLs natter were

rnalled on Frlday, September 16, 1983. Ilowever, glven that the petltlons were

nalled utlllzlng a postage oeter, and that the envelope ln whlch the petltloos

were dellvered does not bear a Unlted States Postal Servlce postuark' the lssue

of tlrneliness must be resolved on the basls of receipt. In effect, by nalllog

so near the end of the 90 day llnltatlon perlod and, uore tnportantly, by uslng

metered mall, petltloner chose to run the rlsk that there would be no postal

servlce postmark and that the tlne of fll lng would be based upon recelpt. Ilere

the petltlons were not recelved until Septenber 26, 1983. Aceordlngly, such

petltlons were not tlnel-y flled and thus the tax as assesrsed was flnally and

lrrevocably flxed. (Matter of Donald Slegel, State Tax Coumn., June 30, 1986;
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llratter of Mathew Pralnlto d/b/a Vl.llage Plzza, State Tax Conmn., January 28,

1 9 8 6 . )

F. That inasmuch as tlmely petltlons lrere not flled, the Co nlsslon ls

wlthout jurlsdlctlon ln the context of this proceedlng to redetermlne the

assessments lssued agalnst petltloners. Accordlngly, no declslon ls rendered

wtth respect to Issues I I ,  I I I  or IV.

G. That the petl.tlons of 29-37 West 52nd Street Corp. dlbla New York, New

York and Maurice Brahms' as offlcer, are hereby denled and the notlces of

deternlnatlon and demands for payment of sales and use taxes due dated June 20'

1983 are sustained.

DATED: Albany, New York

AUo 2 81987

STATE TN( COMMISSION



I , laur ibe Brahms,  as Of  f  icer

I  have  s igned  the  above  c lec i s ion ,  bu t  because  the  i ssues
p resen ted  a re  s ign i f i can t  and  a re  on  the  cu t t i ng  edge  o f  a

ton t i nu ing  d i sag ieemen t  be tweeu  myse l f  and  the  ma jo r i t y  o f  my  - '
b re th ren ,  I  have  sough t  pe rm iss ion  to  take  the  unusua l  s tep  o f

add ing  th i s  concu r r i i g  ob in io t  .  The  Commiss j -on  re iec ts  the

ins ta i t  pe t i t i on  as  un t ime ly .  The  hea r ing  o f f i ce r  has  found

tha t  t he  No t i ceso f  De te rm inu t i o . ,  we re  j - ssued  on  June  20 ,  1999 ,

w i th  the  t ime  to  appea l  consequen t l y  exp i r i ng  on  Sep tember  18 ,

1gB3  (o r ,  i n  t h i s  i ns tance ,  because  Sep tember  18  was  a  Sunday ,

on  Sep tember  L9 ,  1983 ) .  On  Sep tembe l ^  26 ,  1983 - , . t l t -Tax  Appea l s

Bureau  rece i ved  the  pe t i t i on ,  i n  an  enve lope  wh ich  bo re  a

mach ine -me te red  pos tmark  o f  Sep tember  16 ,  1983

A t  t he  hea r i ng ,  t he  p repa re r  o f  t he  pe t i t i on ,  a  ce r : t i f i ed
pub l i c  accoun tan t ,  t es t i f i ed  tha t  he  p repa red  the  documen t  i n  Ju l y
^o i  

eugus t  1983  anc l  t hen  d ia r i ec l  t he  ma t te r ,  so  tha t  i t  wou ld

be  ma i l ed  on  Sep tember  16 .  I { e  f u r t he r  t es t i f i ed  t ha t  he  t o l d

h i s  sec re ta ry  to  take  i t  t o  t he  Pos t  O f f i ce  on  Sep tember  16 ,

1983 .  The  p rac t i one r r s  sec re ta r y  was  p roduced  and  t es t i f i ed

tha - t  she  reca l l ed  tak ing  i t  t o  t f i e  Pos t  O f f i ce  on  the  da te  i n

ques t i on .  Because  the  ma i l  was  me te red ,  t he  r ya jo r i t y  re l i es

upon  the  Commiss ion  regu la t i on  (20  NYCRR 601 .3 )  wh ich  p rov ides

tha t  mach ine -me te red  ma i f  sha l1  be  cons i c le red  f i l ed  on  the

da te  o f  r ece iP t .

I  have  a l ready  i nd . i ca tec l  i n  recen t  d i ssen ts  tha t  I  r e jec t  ou r  -
s t r i c t  r e l i ance  on  sec t i on  601 .3 (b )  as  a rb i t r a r y '  I  have  f u r t he r

ind i ca tec l  t ha t  i t  i s  un fa i r  and  un reasonab le  to  a l I ow  mach ine

me te rs ,  wh i ch  a re  i n  w idesp read  usg t  t o - change  t hg -nP tu re  o f  a

f i 1 i ngso tha t i t i sdeemedaccomp1 i shed@her than
upon  ma i l i ng .  I  have  fu r the r  c r i t i c i zed  the  con fus ion  resu l t i ng

f rom the  more  l i be ra l  l anguage  in  20  NYCRR 535 .1  wh ich  l eads

taxpaye rs  and  p rac t i t i one rs  to  be l i eve  tha t  a  mach ine -me te red

ma i l i ng ,  i f  i t  a r r i ves  i n  reasonab le  t ime ,  w i l l  b -e .deemed  ma i l ed

and  f i l ed  on  the  da te  o f  t he  mach ine  pos tmark .  Wh i l e  sec t i on

535 .1  i s  i n tenaea  to  re fe r  t o  t ax  paymen ts  and  tax  fo rm

f i l i ngs ,  i t  desc r ibes  i t s  own  ru le  aS  re la t i ng  to  "any  documen t

requ i i ea  to  be  f i l ed  under  the  p rov i s ions  o f  A r t i c l e  28  o f  t he

Tax  Law"  ( re la t i ng  to  sa les  tax ) ,  and  i t  i s  headed  "Genera l
Ma i l i l g  Ru les . , r  f na t  i t  engenders  con fus ion  may  be .  d i sce rned

from the br ie f  f  i led by couise l  for  t l ' re  instant  pet i t ioners whj -ch

b r i e f  con ta i ns  an  en t i r e  po in t  r e l a t i ng  t o  t he  a fo resa id  sec t i on

535 .1  and  exp lo r i ng  i t s  imp l i ca t i ons .  The  Commiss ion  c l ea r l y

i n tendec l  t ha t  sec t i on  601 . -3  sha l I  con t ro l  submiss ions  o f  Tax

Appea l s  pe t i t i ons ,  and  t he  t im ing  t he reo f .  Neve r the less ,  t he

pa ia r re f  Lx i s tence  o f  t he  two  p rov i s j -ons  cons t i t u tes  a  sou rce

o f  con fus ion  espec ia l l y  whe re , ^as  he re ,  i t  wou ld  no t  be  en t i r e l y

reasonab le  to  an t i c i pa te  tha t  me te red  ma i l i ng  wou ld  have  the

e f f ec t  imposed  by  s " t t i o t t  601 .3 .  F i na11y ,  t he  t es t imony  o f  a
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p ro fess iona l ,  t oge the r  w i th  tha t  o f  h i s  emp loyee  I  0&Y p rope r l y

es tab l i sh  t ime l y  ma i l i ng .  I t  i s  pa r t i cu l a r l y  imp ress i ve  t ha t , '

he re ,  bo th  tes t i f i ed  as  to  spec i f i c  memor ies  o f  t he  ma i l i ng ,  and

that  two persons were proc luced whose test imony showed no
incons i s t -enc ies .  I t  i s  no t  t o  be  p resumed  tha t  a  p ro f  ess iona l
p rac t i t i one r  wou ld  commi t  pe r iu ry  bn  beha l f  o f  one  o f  many  c l i en ts ,

Lspec ia l l y  i f  such  pe r iu ry  co ;1d  eas i l y  be  d i scove red  th rough

the device of  compar ing t t re  test imony wi th  that  o f  another
pa r t i c i pan t .

The  above  reason ing  i s  i n  l i ne  w i th  my  p rev ious  d i ssen ts  '  Ye t ,

i n  t h i s  i ns tance  I  f i nd  myse l f  concu r r i ng  i n  t he  ma io r i t y r s
d ,ec i s ion  aga ins t  pe t i t i onL r  f o r  t he  fo l l ow ing  reasons ,  re la t i ng

spec i f i caL l - y  t o  the  ma t te r  a t  hand .  The  p rac t i t i one r  t es t i f i ed

tha t  he  p repa red  the  pe t i t i on  we l l  i n  advance  o f  t he  f i na l  da te

bu t ,  i ns teaa  o f  ma i l i ng  i t ,  d ia r i ec l  i t  f o r  submiss ion  a t  a  po in t

weeks  o r  mon ths  ]a te r .  Thus ,  t he  l as t  m inu te  na tu re  o f  t he

submiss ion ,  wh ich  was  a  d i rec t  cause  o f  i t s  l a te  rece ip t  was

the  resu l t  o f  a  vo lun t z r v ,  i f  no t  w i l l f u l ,  cho i ce ._  I t  i s

d i f f i cu l t  t o  unc le rs tand  the  bus iness  o r  p ro fess iona l  bas i s  f o r

a conscious choice to  lay as ide a prepared document  and mai l  i t

on l y  upon  the  l as t  ava i l ab le  bus iness  da te .  Neve r the less ,
rega rd iess  o f  t he  mo t i va t i on ,  t he  admi t ted  ac t i . ons  o f  t he

p repare rs  tend  to  ba lance  the  equ i t i es  i n  t he  Commiss ion rs  favo r '

Second ,  t he  ac tua l  ma i l i ng  was  accomp l i shed  by  a  c le r i ea l  emp loyee

and  no t  by  the  p rac t i t i one r  h imse l f  .  Thus ,  t he  p r?g - t i t i one r

cou ld  o f fe r  no  tes t imony  to  the  ac tua l  ma i l i ng ,  un l i ke  the

s i tua t i on  i n  l r f a t t e r  o f  Oqn"1a .S i "g " f  (S ta te  Tax  Commiss ion ,  June  30 ,

i 9g6 t ; - i ;  * r r i  e  ma i l i ng  d id  no t -  ac tua l l v

occu r  i n  t ime ly  fash ion ,  i t  cou ld  have  been  the  resu l t  o f  t he

unadmi t ted  fo rge t fu lness  o f  one  pa r t y  who  i s  no t  sub iec t  t o

p ro fess iona l  s i r i c tu res  fo r  une t t r i ca t  conduc t .  F lna l l y ,  and  mos t

l e l l i ng l y ,  t he  pe t i t i on  d id  no t  a r r i ve  un t i l  Sep tembe t  26 ,  t en

c lays  a t t6 i '  t f r e  b ta imed  ma i l i ng  c la te .  Wh i l e  i t  i s  poss ib le  the

ma i l  cou - td  be  de layed  fo r  t en  days ,  conmon  exper ience  d i c ta tes

tha t  t h i s  i s  no t  t he  usua l  s i t ua t i on .  Tes t imony  was  e l i c i t ed  a t

the  hea r ing  conce rn ing  s im i i - r  de tays  i n  t he  case  o f  ce r t i f i ed

ma i l .  Common exper ience  a l so  d i c ta tes  tha t  ce r t i f i ed  ma i l  may

o f ten  take  tonger  to  de l i ve r  t han  o rc l i na ry  f i r s t - c lass  ma i l '

The  a r r i va l  o f  t he  pe t i t i on  a  fu l1  week  l a te  (and  ten  days

a f te r  t he  c ta imed  m i i f i ng )  sugges ts  tha t  i t  may  no t  have  been

t ime ly  ma i l ed .  An  i n fe rence  may  ue  d rawn  con t rad i c t i ng  the -

tes t imony  a t  t he  hea r ing ,wh ic r r  wn i te  p roba t i ve ,  was  ce r ta in l y

no t  conc lus i ve .  Even  i f  t i r e  s t r i c t  app l i ca t i on  o f  sec t i on  601 '3

were  to  be  rega rded  as  un fa i r  o r  cap r i c ious ,  t ! t "  app l i cab le

remedy might  fa11 far  shor t  o f  be ing so l ibera l  as to  requi re

accep tance  o f  t he  i ns tan t  pe t i t i on .
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In  fac t ,  i n  a  recen t  d i ssen t ,  I  p roposed  tha t  me te red  ma i l  be

accep ted  when  rece i ved  a f te r  t he  f i na l  da te  fo r  f i l i ng ,  i f  i t s

receipt  comes so soon af ter  such d.ate as to  log ica l ly  requi re

the  conc lus ion  tha t  t he  i t em was  t ime ly  ma i l ed .  The  fac ts  he re

do  no t  requ i re  such  a  conc lus ion ,  and  tha t  i s  t he  p r imary  bas i s

fo r  t h i s  concu r rence .

I t  i s  no t  un reasonab le  o r  a rb i t ra ry  to  expec t  t ha t -  t he  use r  o f

a machine meter  would have the fores ight  to  know that  he was

a t t hemercyo f t hevaga r i eso fpos ta l de l i ve r y ,becausea :
me te red  da te ,  be ing  sub jec t  t o  m in ipu la t i on  by  the  use r ,  wou ld

no t  be  p roba t i ve  o i  t he  da te  o f  ac tua l  ma i l i ng .  Thus ,  t he  me te r

use r ,  know ing  tha t  no  o f f i c i a l  pos tmark_may  be  en te red  on  the

enve lope ,  vo lun ta r i l y  f  o regoes  t f re  ava i - l ab i l i t y  o f  ev idence  on

the  enve lope  as  to  t f ue  ma i i i ng  da te .  Wh i l e  I  dep lo re  the

regu la to ry  p rov i s ion  tha t  use  o f  t he  me te r  a rb i t ra r i l y  changes

th6  po in t -  o f  f i l i ng ,  I  canno t  f au l t  t he  impac t  o f  me te r  use  on

a  case  l i ke  the  one  a t  hand .  Th i s  i s ,  i n  f ac t ,  t he  p rec i se

s i tua t i on  tha t  t he  me te "  , r " " t  mus t  d reac l  -  t he  s i t ua t i on  i n

wh ich  the  ten  day  l apse  be iween  c la imed  ma i l i ng  and  rece ip t

renders  the  me te red  da te  susPec t  '

pe t i t i one r , s  b r i e f  a t tempts  to  exp la in  away  the - -e lapsed  t ime

pursuant  to  the more l ibera l  prov is ions o i f . -  20 NYCRR 535.  1(b )  (  2  )  (  i i  )  '

However ,  t hose  p rov i s ions  do  no t  re la te  to  the  submiss ion  o f

pe t i t i ons  to  tn -e  Tax  Appea is  Bu reau ,  wh ich  i s  gove rned  by

subsequen t  p rov i s ions  i -n  t f r e  regu la i i ons .  l { h i1e  I  wou ld  p re fe r

tha t  t he  Tax  Appea ls  regu la t i on i  be  more  l i be ra l  and  reasonab le '

there is  not t r i i r 'e  in  any of - ; ;  regulat ions to  requi re that  the

p rov i s ions  o f  ZO NyCnn  535  be  l i f i ed  i n  t he i r  en t i re t y  and  app l i ed

to  t ax  appea l s .  I t  i s  a  va l i an t  e f f o r t  on  t he  pa r t  o f  pe t i t i one r ' s

counse l ,  and  pa r t  o f  a  g "n . " " i iV  d i s t i ngu i shed  p resen ta t i on  '  bu t

i t  canno t  be  con t ro l l i ng  he re ,  and  the  i es t imony  by  pe t i t i one r ' s

accoun tan t  and  h i s  sec re ta ry ,  admi t ted l y  se l f - se rv ing  i n  na tu re  '

cannot  expla in  away the s ig ; r i i i "a" t  d ivergence between the date

o f  ma i l i ng  and  the  da te  o f  rece iP t  '

Fo r  a l l  o f  t he  abOVe reasons ,  I  concu r  i n  t he  resu l t  reached '

c lesp i -be  my  s ign i f  i can t  rese rva t i ons  abou t  t he  commiss ion ' s

"ug r r t r t i on "  
o i l  submiss ions  v ia  mach ine -me te red  ma i1 .
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