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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

August  14,  1987

East 84th Street Corp.
E.  84 th  S t ree t
York, NY 10028

GentLemen:

Please take notlce of the deci.sion of the State Tax Conmlssion enclosed
herewith.

You have now exhausted your rlght of review at the admlnistrative l-evel.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlelt an
adverse decislon by the State Tax ConmLsslon may be instltuted only under
ArtLcle 78 of the Clvil Practice Law and Rules, and must be co'n-enced ln the
Supreme Court of the State of New York, Albany County, nlthln 4 months from the
date of thls not ice.

Inqulrles concernl-ng the computatlon of tax due or refund allowed in accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxation and Finance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bulldlng /tl9, State Campus
Albany, New York 12227
Phone # (518) 453-430L

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representatlve

Petltloner I s Representatlve:
Robert Callagy
Satter lee & Stephens
230 Park Avenue
New York, NY 10169

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt ion

of

209 EAST 84TH STREET CORP.

for Revtslon of a Deterul.natlon or for Refund
of SaLes and Use Taxes under Artieles 28 and 29
of the Tax Law for the Pertod Septenber 1, 1983
through Noveober 30, 1983.

Whether a partlcular transactlon wlth respect to

certaln flxtures constltuted a ttbulk salerr purchase or

wlthln the meaning of sectlon 1141(c) of the Tax Law.

FINDINGS OF FACT

Petl t loner,  209 East 84th Street Corp.,  209 Eagt 84th Street,  New Yorkr

New York 10028, flled a petltlon for revlslon of a deternlnatlon or for refund

of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

Septenber 1, 1983 through November 30, 1983 (Fl le No. 56973).

A hearlng was held before Allen Caplowalth, Ilearlng Offlcer, at the

offlces of the State Tax Commisston, Two World Trade Center, New York, New

York, on October 31, L986 at 10245 A.M., wlth al l  br iefs to be subnit ted by

March 6, 1987. Petltloner appeared by Robert Cal-lagy, Esq. The Audit Dlvigloo

appeared by John P. Dugan, Esq. ( I lerbert  M. Kamrass, Esq.,  of  couasel-) .

ISSUE

DECISION

the acqulsl.tlon of

transfer of sald flxtures

1. On August 24, 1984, the Audlt DivlsLon lssued a Notlce of Determinatlon

and Demand for Paynent of Sales and Use Taxes Due to 209 East 84th Street Corp.

ln the amount of $5,4L2.50. Satd notlce explalned the premlse upon whLch the

Audlt DLvlslon asserted tax due agalnst petltloner as follows:
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"The followlng taxes are deterulned to be due fron P.G.G. Inc.
D/B/L Scotland Yard and represents your 11ab111cy, as purchaser, in
accordance wlth Sect loo 1141(c) of the Sales Tax Law. ' l

The notlce further provided that the Audlt Dlvlslonts asgertlon of

saLes tax l labl l l ty agalnst pet l t loner is ' r lLni ted to $5,000.00 selLlng pr lce

lof the f lxtures] plus bulk sal-es taxrr.

2. A related second notlce of determlnatLon and demand was lssued to

perltloner for the same perlod just prlor to the hearing held hereln. fhls

notlce, accordlng to the Audlt Divlslon, was lssued wlth respect to a pa]rment

of $30,000.00 nade by petttlonet for ternlnatLon of a lease. Petitloner

obJected to the lntroductlon Ln evidence of thls notlce on the ground that lt

was not the subject of the petitlon or ansner flled ln the lnstant case.

Although the Audit Divlslon urged the incluslon of thls notlce ln the lnstant

proceedlng' petltlonerts objectlon to the recelpt of such notlce ln evldence

was sustalned based on the ground set forth by petltloner. Accordlngly, the

second notlce ls not at lssue. However, although sald notlce ls not at lssue,

both petltloner and the Audlt Dlvlsion addressed the lssue ralsed in such

noEice since lt was an lntegral part of the bulk sale transactlon.

3. In t ts pet l t lon, 209 East 84th Street Corp. argued that:

"Petltloner ls not llable for any sales or usre tax determlaed to
be due f rom P.G.G.  Inc .  DIB/A ScotLand Yard  ( "P .G.G.  Inc . " )  under
Sectton 1141(c) of the New York State Tax Law as Pet l t loner dld not
acgulre any business assets from P.G.G. Inc. ln a bulk sale trans-
act lon wlthtn the neaning of Sect lon 1141(c)."

4. Petltloner ls the owner of certaln premtses tocated at 209 East 84th

Street ln New York City. On Novenber 20, 1974, petitioner leased sald prealses

to Rlch llen, rnc. The tern of sald lease was nlne years and flve months. rn

March L977, said lease nas asslgued to Peter Gill and Robert G111. The premlses

was used by Messrs. G111 for the operatlon of a bar, restaurant and cabaret
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known as Scot land Yard Bar & Gri l l .  The business was operated by P.G.G. Inc. '

of which the Gills were the principals. There ls no indication in the record

whether the Gi l ls t ransferred the l -easehold to P.G.G. Inc..

5.  In 1983, Messrs. Gi l l  defaulted on several  rent paynents and pet i t ioner

sought to repossess the prenlses. In September 1983, pet i t ioner f l led a

ItNotlce of Petition, Non-Payment Businesstt and a rrPetitlon Non-Paynent Businegsrt

against Peter Gi l l  and Robert  Gl lL,  respondents ( tenants).

6.  When the tenants became aware of pet i t lonerts attemPts to rePossess

the premises, they became extremely uncooperative and threatehed to vandalize

the prenlses and cause personal injury to John P. Heffernan, president of

pet i t ioner.

7. Mr. Hetfernan alleged that in order to encourage the tenants to leave

peaceably without causing any damage to the premises, petitloner dropped the

dispossess proceedlng and entered into an agreement wlth the tenants for

payment of $30,000.00 by pet l t ioner in return for surrender of the premises by

the tenants. An additlonal amount of $5,000.00 was paid to the tenants alJ-egedly

for agreelng to leave the premises intact by not removing certain flxtures fron

the premises and allowing petitloner to dispose of them.

8. Mr. Heffernan claimed that the. fixtures on the premlses ltere owned by

petltioner and instal-led on the premlses prior to the assignment of the lease

to Messrs. Gil1. Accordingly, it was contended that a bulk saLe coul-d not have

taken place si.nce petitioner lsas the owner of the fixtures at issue.

9. Petitloner alleged that the sole purpose in agreeing to make the

aforestated payments was to preserve the value of its premises and not to

acquire any buslness assets, consisting of the unexpLred portlon of the lease
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(approxinately slx nonths) and the following flxtures as llsted ln Schedule A

annexed to the "Lease Cancellation Agreementrf executed ln Septenber 1983:

"1. 8 ton alr condltioaer
2. Ice maker
3. 2 beer coolers
4. 4 soda guns
5. I wall alr condltloner
6. 2 bars and sinks
7 .  8  tab les
8. 20 chairs
9. 16 bar stooLs

10. Compressor for walk-ln lce boxtt

10. The Lease Cancellatlon Agreement provldes, lnter alla, that:

"4, In the event that the Landlord elects to cancel the leage
as of october 11, 1983 the Tenants agree to vacate the prenlses on or
before the date of cancellatlon and to convey and transfer to Landlord
the fixtures and other ttems of personal property set forth ln
Schedule A hereto, as Ls and where ls, as to whlch fixtures and ttems
of personal property Tenants represent and warrant that they are the
sole and excluslve olrners, that they own sald flxtures and ltens of
personal property free and clear of any llens or other encumbranceg
and have the legal capaclty and authorlty to convey sald Ltems to
Landlord. "

11. The Lease CancelLatlon Agreement lras executed by John P. Ileffernan as

presLdent of 209 East 84th Street Corp. and Peter G111 and Robert G111, lndlvld-

ual ly.

L2. Petitloner subnltted lnto evLdence the 'rsurrender Agreement'f dated

October 11, 1983. The tenant l lsted thereon ls "Peter G111, Robert  G111 by

asslgnment fron Rlch IIen, Inc.'r. Sald agreement contalns the followlug statenents

'rlandlord agrees to pay to tenant the further stum of $5'000.00
on 10/11/83 by bank, certLf ied or off lc ial  check to the order of
Peter Gtll ln conslderatlon for the delivery of certaLn ltems of
personal property.r l

13. The Surrender Agreeuent nas executed by Jack lleffernan as presldent of

209 East 84th Street Corp. and Messrs. G111' lndlvidually as tenants.
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L4. Pet i t ioner submltted a let ter dated October 6, 1983. Said let ter,

which rdas sent to Messrs. G111, stated as fol lows:

ItNotice is hereby given pursuant to our cancel-latlon agreement
dated Septenber 1983, that we elect to cancel the ahove [slc]  lease
on October 11, 1983. As further agreed, we wi-11- purchase the r i tems

on Schedu le  A t  fo r  $5 ,000 payab le  on  October  11 ,  1983. "

15. The record contalns no informatlon as to whether, and lf so to what

ext.ent,  P.G.G. Inc. or the G111s, indlvldual ly,  had an outstandlng sales tax

ltabllity which may be transferred to petitioner. No evldence of an assessment

or audit  with respect to ei ther P.G.G. Inc. or the Gi l ls l tas presented.

CONCLUSIONS OF LAW

A. Ihat sect ion 1141(c) of the Tax Law provldes, in pert inent Part :

ttWhenever a person requlred to collect tax shall- make a sale,
transfer, or assignment in bulk of any part or the whol-e of hls
business assets, otherwlse than in the ordinary course of business,
the purchaser,  t ransferee or assignee shal l  at  least ten days before
taklng possession of the subject of  said sale, t ransfer or asslgnment,
or payLng therefor,  not i fy the tax conrmisslon by registered mai l  of
the proposed sale and of the price, terms and conditlons thereof
whether or not the sel1er,  t ransferrer or assignor,  has represented
to, or informed the purchaser, transferee or assignee that he owes
any tax pursuant to this article, and whether or not the purchaser,
transferee, or asslgnee has knowledge that such taxes are owlng' and
whether any such taxes are in fact owing.

* * *

l'or failure to comply lrlth the provislons of this subdlvlsion
the purchaser,  t ransferee or assignee.. .shal l -  be personal ly l labl-e
for the paynent to the state of any such taxes theretofore or there-
after determined to be due to the state from the sel ler,  t ransferer
or assignor,  except that the l iabi l l ty of  the purchaser '  t ransferee
or assignee sha1l be llnited to an amount not ln excess of the
purchase pr ice or falr  market value of the business assets sold,
transferred or asslgned to such purchaser,  t ransferee or assignee,
wh ichever  l s  h igher . . . . t t

B. That the transfer of f ixtures to pet i t ioner for the pr i-ce of $5,000.00,

along wlth the surrender of the leasehold for $301000.00'  const l tuted a bulk

sale wlthln the meanlng and intent of Tax Law $ 1141(c). However, the hearing
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record does not establ ish that the Gl l ls or P.G.G. Inc.,  Ln fact,  owed any

sales taxes the llablllty for whlch could be transferred to petltloner.

C. That based on Concluslon of Law "B", .9gp.8, the $5,000.00 transferee

llablllty asserted agalnst petltioner ls cancelled. However, slnce the record

shows that petltloner dld purchase flxtures from Peter G111 and Robert G111 for

$5 ,000.00 ,  che  sa les  tax  asser ted  o f  $412.50  ls  sus ta lned.

D. That the petltlon of 209 East 84th Street Corp. is granted to the

extent provlded ln Concluslon of Lan "C", supra; that the Audlt Dlvlslon ls

dlrected to nodlfy the Notlce of Deterulnation and Demand for Paynent of Sales

and Use Taxes Due tssued August 24, 1984 accordLngly; and that, except as so

granted, said petltlon ls ln all other respects denled.

DATED: Albany, New York STATE TAx COMMISSION

AU0 r 41987
PRESIDENT


