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State of New York -  Department of Taxat lon and Finance

Tax Appeals Bureau

REOUEST FOR BETTER ADDRESS

Date of ReguestilSN RPPoals uurea'R;;''lo7 
- Bldg' flfg',.'1"

Sta te  CamPus ' : i i : ' 6 " f r : i : i ' ] r
Albany, New YorR T2,22n

Reouestedtfrl arrpeuls Buraau 
^...

R,oom 1QY - nldg. Hgi \
S la foCampus  " ' ' r '
rl,lbany, New YorR 12227.

Please , f lnd most recent address of taxpayer descr ibed below; return to Person named above.

Soc ia l  Secur i ty  Number Date  o f  Pe t i t i on

fr"*. ry'r'/rz
Name

-4*,- /^^rz

Reeu l t s  o f  sea rch  by  F iLes

ffi
Sdct ion

ll€"*"
"**"q

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER
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S T A T E  O F  N E I I  Y O R K

sfntn ta.x  coMMrssroN
n" t , sAN Y ,  Ngw Y  o  RK L2227

August  14 ,  1987

Dear l {r .  Scott l :

P l e a s e t a k e n o t l c e o f u h e d e c l s l o n o f t h e S t a t ' e t a x c o n n l s s i o n e n c l . o s e d
herewlLh.

Y o u h a v e n o w e x h a u s t e d y o u r r l g h t o f r e v i e w a t t h e a d m i n l s t r a t l v e l e v e l . .
pursuan' ao 

"""ifon(s) 
iflA of-if," Tax Law' 

" 
pto"""aing in court to revLew an

adverse decisroi iV'"i u Sta.e.1"*-Cotmlsslon tt;-;;-i;fttutea onlv under

ArtlcLe 78 of tn"-Lr"ff practtc-Jmw a"a Rules'' 
"ia 

must be comenced in the

supreme courr "i=.il's."." 
or N"r-iotil-e,ru"r,v .lliril-"rrir" 4 months fronn the

rtaie of this notice'

Inqulrles goncernlng th: computation of tax due or refund allowed l.n accordance

;i:;;il a'"r"lo" ilaY ue addressed to:

NYS DePt. Taxatlon and Flnance

Audlr Evaluation Bureau

A"""""t.ttt Revlew Unlt

iulli ltng il9, State CamPus

lii."y, New York L2227

i l;". it (sta) 4s3-4301

James Scott l '
;il;;";-;i-niact3ack Dlstrlbutors' rne'

163-03 26th Avenue
i i"" t  f t  g,  r tY 11358

Taxing Bureauf s RePresenLatLve

Petitioner 
I s RePresentatlve 3

Alvin Kalstein
io t't."aow Farm Road

i"* rfya" Park, NY 11040

Very truly Yours'

STATE TN( COMr{ISSION

c c :



STATE OI' NEII YORK

STATE TN( COMMISSION

Io the Matter of the Petltlon

o f

BLACzuACK DISTRTBUTORS, rNC.

for Revielon of a Deternlnatlon or for
of Sales and Uee Taxes under ArtLcles
of the Tax Law for the Perlod March 1'
through November 30, 1983.

Refund
28 and

1981
2 9 t

DECISION

In the Matter of the Petltion

o f

JAMES SCOTTI,
OFFICER OF BLACKJACK DISTRIBUTORS,

for Revlslon of a Determlnatlon or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod March 1,
through November 30' f983.

INC.

Refund
28 and

l 9 8 l

t o

Petl t loner BlackJack Dlstr lbutors, Inc. r  c/o James Scott l ,  163-03 26th

Avenue, Flushlng, New York 1f358, flled a petltion for revlsloa of a determlnatlon

or for refund of sales and use t:rxes under Artlcles 28 and 29 of the Tax Law

for the perLod l larch 1, 1.981 through November 30, 1983 (Fl1e No. 55135).

PetLt loner Jamee Scott l ,  of f icer of BJ-ackJack Distr ibutors, Inc.,  163-03

26th Avenue, Flushlng, New York 11358, flled a Petltion for revlslon of a

deterulnatlon or for refund of sales and use taxes uader Artlcles 28 and 29 of

the Tax Law for the perlod March 1, 1981 through Noveuber 30' 1983 (Flle No.

5 5 1 3 6 ) .

A hearlng was held before Robert F. Mulllgan, Ilearlng Officer, at the

offices of the State Tax Comlsslon, Two World Trade Center, New York, New

York, on June 19, 1986 at 9:45 A.M. and continued at the same locatlon and
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before the same Hearlng 0ff lcer on March 11, 1987 at 1:15 P.M., wlth al- l

brlefs to be subnl.tted by Aprll 24, 1987. Petltloners aPPeared by Alvln

KaLetein, CPA. The Audlt Dlvlslon appeared by John P. Dugan, Esq. (JosePh W.

Pinto, Jr. ,  Esq.,  of  counsel,  at  the hearlng on June 19, 1986 and Patr ic la L' .

Brtrmbaugh, Esq.,  of  counsel,  at  the hearlng on March 11, 1987).

ISSUES

I. I{trethet a fleld audl.t properLy determined unpald eales and use taxes

due from BlackJack Dlstrlbutorg, .Inc.

II. Wtrether James Scottl was a persoo required to collect tax on behaLf of

BlackJack Dldtr lbutors'  Inc.

FINDINGS OF FACT

1. Petltioner BlackJack Dlstrlbutors, Inc. (ttthe corporatlon") operated a

pornographlc book store at 210 Weet 42nd Street ln New York City durlng the

perlod at lssue. In additlon to booksr the corporatlon sold rnagazlnes' adult

noveLtles aad other ltems. It also offered lts customers the use of coio-oPerated

f1lm viewlng nachlnes.

2. (a) The audit lras commenced on August 29, 1983, when the audltor went

to the corporationts place of buslness and obtained lts accountantfs name from

the caehler. The auditor then scheduLed an appointment wlth the accountant for

0ctober 11, 1983. On sald date, the auditor went to the accountantrs off- ice.

The accountant naa not Ln, but had Left the corporatl.ont s records wlth hle

secretary,

(b) The auditor found that the records were incomplete and loadequate.

The auditor had requested the last two Federal lncome t€rx returns filed, sales

tax returns, bank statements, the general ledger and dlsbursement records. The

auditor was furnlshed wlth the Federal lncome tax returns for the fiscal years

ended Septenber 30, 1981 and Septenber 30, L982. The sales tax returns were
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also provlded and lt was noted that the returns for the perlod Deceuber 1, 1980'

through August 31, 1981 shoned taxablE sales ooly; gross sales were not ehown.

A total of 13 baak stateaents for the 20 nonth perlod October 1981 through

.\tay 1983 nere also presented to the audltor. Deposlts shonn oa saLd

statenents raaged frou a 1ow of $270.00 for the Eooth of t{ay L982' to a hlgh of

$25,500.00 for the uonth of FEbruary 1983, slth a oonthly average of $7'610.51.

The general Ledger was avallable, but there were no entrles for the perlod

Deceuber 1, .1980 through Scpteober 30, 1981. No purchaee tovolces ltere furalshEd.

(c) Becauge recorde wcre deeued to be lnadequate, seles rsre Estloet€d.

Ttre audlcor used the grosa sales reported on the corporaclonts Federal incooc

tax return for tha ftgcal year endlug Septenber 30r 1981, 1.8.e $282r654.8L.

The offlcerts salary of $7,600.00 shown on the recurn appeared to bo too low'

so the audltor lncreased lt by $10,000.00, added that ftgure to gross sales

and rounded the flgure to $300,000.00. Quarterly sales were then dcteruined

to  be  $75 ,000 .00  ($ f00 ,000 .00  d l v tded  by  4 ) .

(d) The audltor uEed the Caxable percentage of 95.80 p€rcent determlned

ln a prLor audtt of the busloess, wtrlch audl.t covered the perlod June I' L974

chrough May 31, L977. The 4.20 parceoc treaced as exempt saleg cooglsted of

publlcatlons whlch had been deeued to be neltsPaPers.

(e) Appllcatlon of the 95.80 percent taxable percentage to the

$75,000.00 estl.uared sales per quarter reeulted 1o $852,200.00 ln taxabLe sales

for the audlt pcrlod. Tax due nas couputed to be $70'592.67. Tax pald or

agEegsed earller was deducted, leavlng addltlonal tax due of $59'870'89'

3. On June 20, 1984, the Audlt Dlvlslon lssued the followlag notlces of

daternlnatlon and deuands for payuent of saleg and use Eaxe{t duc for the perlod

.rtarch 1, 1981 through Noveuber 30, 1983:
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(a) to BlackJack Dlstr lbutors, Inc.

$ 1 1 , 6 7 5 . 7 6 ,  p l u s  l n t e r e s t ;

-  tax  due $55,000.41 ,  Pena l tY

(b) ro James Scottl, lndlvldually aad as offlcer of BlackJack Distrl-

butors, Inc. -  ta:r  due $591216.40, penalty $L2,223.83'  plus lnterest.

The higher amount aseeesed agalnst Mr. Scottl was due to asaessments lssued and

eredlted agalnst the corporatl.on and not lte offlcers. Penalty aud etatutory

lnterest lrere recomeaded because errors determlned ln the prlor audit had not

been corre.cted.

4. Although the corporatlou did not segregate recelpts fron the flln

vlewlag oachlnes, which were nontaxabLe, from other sales whlch ttete taKable,

records nade avail-able by the Audlt Division after the heartng showed that such

receipts coostLtuted an average of 15.14 percent of groes sales during the

period October 1, 1974 through Septernber 30, 1977.

5. Durlng and prior to the pertod at lssue, the stock of the corporatlon

was owned by Alfred Scottl, brother of petltloner James Scottl. The buslness

was orlginally operated by Alfred Scottt, but when James Scottl l-ost the leaee

to hls own store, he went to work for the corporatlon. James Scottl ' became

presldent of the corporatlon and nanaged the buslness durlng the audlt perlod.

However, the date he became president and manager does not aPPear ln the record.

Ja,mes Scottl. had the authority to, and ln fact d14, slgn checks on behalf of

the corporatlon.

6. Petitloners coatend that the corporatlonfs buslness started fatllng ln

l-ate 1981 and that eventually, ln December 1983, the laventory and flxtures

were turned over to the corporatlonrs l-andlord for back rent owed. The

corporatlon, it ls clalmed, ceased dolng buslness at that tlme.
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CONCLUSIONS OF LAI,f

A. That Tax Law $ f138(a)(1) provldes, ,.n pertineat partr as follows:

'rlf a roturn required by thls articLe ls noc ftled, or lf a
return when filed ls lncorrect or losuffl'cleot, the anount of cax due
shall be deterulned by the tax coumissloa froo euch lnfornetlon as
uay be evallabLe. If nec€ssary, the tax oay be estlnated on che
basls of €xternal lndlcee, guch as stock on handr Purchasesr rental
paLd, nuuber of roooe, locatlon, gcale of rents or charges, cooparable
rents or chargcs, type of accomodatlons and servlce, number of
enployees or other factors."

B. Ttrat where a taxpayerts records are tncomplete or lnsufflclenc, tbe

Audtt Dl.vlsloa uay seleet e nethod reasonabLy calculated to reflect the ealeE

aad use taxes due, and the burden then rgstg upon the taxpeyer to deoonstrete by

clear aad eonvlnclng evtdeoce chat the Eethod of audlt or amounc of tax aesessed

!ra{r €rronsous. (Surface Llne Operators Fraternal 0rgantzatloo, Inc. v. Tully'

g5 AD2d 858.)

C. firat, ln thls ca€re, the records of BlackJack Dtstrlbutors, Inc. ltere

clearly lnconplete ln that only a portlon of the general ledger was avallable'

only 13 out of 20 bank statementa w€re produced and no tnvoices ltere Presented. -

Accordlngly, eubject to certaln oodlffcatlons, 1g!9, lt was proper for the

Audlt Dl.vlslon co estinate taxes based on sales per Ehe Federal incoue tax

returns aad thc taxable perceotage fron ao earller audlt of the sane busLness.

D. That although Lc was pernlssible to estlmate taxes, lE was lnproper

for che Audlt Dlvlston co essume, wtthouc further lnvegtlgation, that the

offlcerfs salary shonu on the 1981 return lras inadequate. Accordlngly' sales

are reduccd to $282,654.81 per f€arr or $70,663.70 pef, querter.

E. That che taxable percentege ls to be reduced fron 95.80 percent to

80.66 percent based oo an allowance of 15.14 perceoc for nontaxable fllu vlewlng

recelpts (Flndlag of Fact "4'r).
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F. That petltioner James Scottl was a person required to collect tax oo

behalf of Blackjack Dlstributors, Inc. withln the meanlng of Tax Law $$ f133(a)

and 1131(1) and is personally llable for paynent of the laxes owed by the

corPoratlon.

G. That the petLtlons of

as offl.cer, are granted to the

tfErr; and except aa so grantedl

deternLnatloa and denands for

June 20, 1984' as so nodifl.ed,

DATED: Albany' New York

AUo 1 41987

BlackJack DLstrlbutors, Inc. and Jaues Scotti '

exteat lndLcated ln Conclusloss of Law ttptr and

the petltlons are denled and the notlces of

paynent of saLes aod use taKe{, due lssued oo

are auataiaed.

STATE TN( COMMISSION

\ t \Y \
NNor"',N--

coMMrssNqlER


