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rA-36 (e176) Sta te  o f  New York  -  Depar tment  o f  Taxat ton  and F lnance
Tax Appea ls  Bureau

REQUEST FOR BETTER ADDRESS

Date  o f  RequestUtnU APPoals uurea.' . r'r
Room 1O7 - Blds. F/f.9. ')*
State CamPus 'r!:-:(":r j'i'r;r'

Afbany, New YorR 122271

Re eue s tedtubJ ;tppoals Buroail 
^*',,

l'loom 1O7 'Blds. t/fi9. \
Stalo Campus 

r' ' ' i '

New,,YorR 12227.

Please f l rra ,nora recent address of taxpayer descr lbed below; return to person named above.
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D a t e  o f  P e t i t t o n

Resu l te  o f  sea rch  by  F l l es

Date  o f  Seareh

zlz/ry
Sebt ion

$*
PER},IANENT FfiCORD

FOR INSERTION IN TAXPAYERIS FOLDER
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M . U I S S I O N

A L B A N Y ,  N E W  Y O R . K  L 2 2 2 7

August 27, L987

Vllt Levln, Ltd.
35 Easr  8rh Sr .
New York, NY 10003

Gentlemen:

Please take notlce of the Declslon of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your rlght of revtew at the adminlstrative level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew ao
adverse declsion by the State Tax Conmisslon nay be lnstltut,ed onLy under
Article 78 of the Civl1 Practlce Law and Rules, and must be cor".enced ln the
Supreme Court of the State of New York, Albany Countyr rtrlthin 4 nonths from the
date of thls not ice.

Inqulrtes concernlng the computatlon of tax due or refund allowed ln accordance
with thLs declsion may be addressed to:

MfS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
BulLdlng /f9, State Campus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours,

STATE TAX COMMISSION

cc: Taxi.ng Bureauf s Representatlve

Petl t lonerr s Representat lve:
Melvin M. Steler
Rt.  45, Northside Plaza
Pomona, MY 10970
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STATE OF NEW YORK

STATE TAX CO}NIISSION

In the Matter of the Petltl.on

o f

MILT LEVIN, LTD. : DECISION

for Revislon of a Deternlnatlon or for Refund l
of Sales and Use Taxes under Artlcles 28 anrd 29
of the Tax Law for the Perlod Septeuber 1, L977 :
through May 31, L984.

Pet i t loner,  Ml l t  Levln, Ltd.,  35 East 8th Street,  New York, New York

10003' flled a petttlon for revlsion of a deterninatlon or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the period Septenber 1,

1977 through May 31, 1984 (F11-e No. 6L26L).

A hearlng was heLd before Arthur Johnson, tlearlng Offlcer, at the offlces

of the State Tax Comulssion, Two World Trade Center, New York, New York, on

Apr l l  29 ,  1987 a t  1 :15  P.M.  Pet i t loner  appeared by  Melv ln  M.  S te le r ,  C .P.A.

The Audlt Dlvlslon appeared by John P. Dugan, Esq. (Gary Paloer, Esq., of

counsel) .

ISSUE

Wtrether the Audlt Dlvlslon properly estlnated petltlonerrs sales tax

llablllty for the audlt perlod.

FINDINGS OF FACT

1. Durlng the audlt  per lod, pet i t loner,  MlLt Levln, Ltd.,  operated a

retal l  oents clothlng store.

2. On Februaty 20, 1985, as the resutt of a fleld audlt' the Audlt

Dlvlslon lssued agalnst petltLoner tno nottces of deternlnatl.on and demands for

pa)'ment of sales and use taxes due pursuant to Artlcles 28 and 29 of the Tax

Law. The flrst nottce covered the perlods: Septenber 1, L977 thtough Novenber 30,
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1977; June 1, L978 through November 30, L978; March 1, 1979 through Februaty 29,

1980; June 1, 1980 through August 31, 1980. I t  asserted a total  tax due for

those perlods of $33,637.12 plus penalty and lnterest. The second notice ltas

for the perlod December 1, 1980 through May 31, 1984 and asserted a total tax

due of $36,877.92 plus penalty and lnterest.

3. Petitloner, by 1ts presldent, executed two consents extendlng the

pertod of lfuoLtatlon for assessment of sales and use taxes under Artlcles 28

and 29 of the Tax Law. Together, they extended the perlod of llnltatlon for

the taxable perlod Deceuber 1, 1980 chrough February 28, 1982 to June 20' 1985.

4. At the conmencement of the audlt, the audltor was told by peclttonerte

representatlve that no books or records were avallable because they had beea

subpoenaed by the rtGeneral Corporatlon Tax Unlt" (also referred to as the

"enforceuent unlt'f). Wtren the audltor contacted the enforcement unlt, she was

lnforned that the subpoenaed records conststed of 60 days worth of cash reglster

tapes and sales recelpts generated by cash and credlt card sales. No other

records had been obtalned pursuant to the subpoena.

5. Since the audttor was unable to obtaln adequate books and recordg to

verlfy petltlonerrs reported sales, ehe estluaced taxable sales on the basls of

lnfornation avallable, ln thts case, lnformatlon supplled by the enforcerent

unlt. The 60 day perlod for whlch sales receLpts were aval.lable consl.sted of

60 non-consecutlve days, prlnarlly ln 1979 and 1980, but a few recelpts frou

1978, 1981 and, 1982 were also lncluded. The gross recelpts for these 60 days

total led $43,764.49. AdJusttng for sales tax lncluded ln the gross f lgure, the

audltor calculated average dally taxable sales of $673.82. Thls flgure ltas

used to calculate taxable sales for the perlod Decenber 1, 1980 through May 31,

1984 of $743,292.48. Reported taxable saLes were subtracted fron thls amount
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to calculate addlt ionaL taxabLe sales of $450,997.00, wlth a tax due on that

amounr of $36 '877.92. At the same time, lt was determlned that sales and use

tax returns had not been flLed for eLght sales tax quarters ln 1977 r 1978' 1979

and 1980. The results of the audlt were used to deternine sales taxes due for

these elght quarters as rrell.

6. At a Tax Appeals Bureau conference, petltioner establlshed that salee

tax returns had been flled for all perlods assessed, except those quarters

endlng November 30, 1978 and February 29, 1980. As a consequence, the Audlt

Dlvlslon agreed to cancel assessments for the followtng perlods; September 1,

L977 t} l r tough Novenber 30, L977; June 1, 1978 through August 31, 1978; March 1,

1979 through Novenber 30, 1979 and June 1, 1980 through Augusu 31, 1980. In

addltlon, the Audit Dlvlsion conceded that total tax due for the perlods

Septenber 1, 1978 through Novenber 30, L978 and Decenber l, 1979 through

February 29, 1980 should be reduced to $6,207.L2.

7. At hearing, petltloner offered no evldence. It protested the modlfled

as€restsment on the ground that records of sales from a random slxty day period

could not accurately refLect taxable sales for a three year audlt perlod.

CONCLUSIONS 0F LAI'I

A. That under sectlon 1135 of the Tax Law, every person requlred to

collect tax is also requlred to keep records of every sale and of all the

amounts pald, charged or due on that sale and of the tax payable on that sale.

Such records are to be avallabLe for lnspectlon and exanlnatlon upon demand by

the Tax Co nisslon and to be preserved for a perlod of three years (Tax Law

51135). l{here such records are not nade avallable, or where, upon examlnation,

the records are deened tnsufflclent to verlfy taxable sales, the Audlt Dlvlston

ts eupowered by Tax Law S 1138(a)(1) to deternlne the auount of tax due from
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such lnfornation as nay be avallable; where necessary, the ta:c oay be eetlnated

on the basis of external lndices. In the absence of the records requlred to be

kept under sectlon 1135, the Audlt DlvLslon nay seLect any audlg nethodology

reasonabLy calculated to reflect sales taxes due, and the taxpayer nust then

show the nethod of audlt or amount of tax assessed lras erroneous (Matter of

Carulne Restaurant, Inc. v. State Tax Commn, 99 ADzd 581). Exactness is not

required fron the audlt where petltlonerts onn faulty recordkeeplng has prevented

lt (Llatter of Mlchell Contractlng Corp. v. New York State Tax Gonnn, 109 AD2d

957). Inasnuch as petltLoner presented no evidence of Lts sales for the perlod

December 1, 1980 through l(ay 31, 1984, the asseseoent for that perlod nuet be

upheld.

B. That the Audlt Dlvlslon has conceded that the assessuent for the

perlod Septeuber 1, L977 thtough August 31, 1980 should be reduced to $5,207.12

(see Flndlng of Fact "6").

C. That the petltlon of Mllt Levln, Ltd. ls granted to the extent lndlcated

by Concluslon of Lanr "B'!; that the notlces of determlnatlon and demands for

payment of sales and use taxes due lssued on February 20, 1985 ehall be nodlfled

accordingLy; and that ln all respects, the pecltlon ls denled,

DATED: Albany, New York STATE TN( COIOIISSION

AUC 2 7 1987
PRESIDENT

COMMISSIO


