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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

August 14, L987

BlackJack Dlstr lbutors, Inc.
c /o  James Scot t l
163-03 26th Avenue
Flushlng, NY 11358

Gentlemen:

Please t,ake notice of the decislon of the State Tax Conmlsslon enclosed
herewith.

You have now exhausted your right of review at the adminlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding ln court to revielt an
adverse decislon by the State Tax Conmlsslon may be lnstituted only under
Article 78 of the Clvll Practlce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatl-on and Flnance
Audlt EvaluatLon Bureau
Assessment Revlew Unlt
Bulldlng /19, State Campus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours'

STATE TAX COMMISSION

Taxlng Bureaurs Representatlve

Peti t ioner I  s Representat lve:
Alvin Kalstein
60 Meadow Farm Road
New llyde Park, NY 11040



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f
:

BI.ACKIACK DISTRIBUTORS, INC.

for Revlslon of a Deteruinatlon or for Refund
of Sales and Uee Taxes under Artlcles 28 and,29 z
of the Tax Law for the Perlod March 1' 1981
through November 30, 1983. :

. DECISION

In the ltlatter of the Petltlon
:

o f

JAI,IES SCOTTI,
OFFICER OF BLACKTACK DISTRIEUTORS, INC. 3

for Revlelon of a Deterulnat,loa or for Refund :
of SaLee and Use Tax-es under Articles 28 eu.d 29
of the Tax Law for the Pertod March 1, 1981 :
through Novenber 30, 1983.

Pet l t loner BlackJack Dlstr lbutors, rnc'  ,  c/o Jaues scott l ' '  163-03 26th

Avenue, Flushlng, New York 11358, fLled a petitlon for revlsion of a determlnation

or for refund of sales and use gares under Articles 28 and 29 of the Tax Law

for the perlod March 1, 1981 through November 30, 1983 (Fl le No. 55135).

Pet i tLoner Jauee Scott i ,  of f icer of BJ.ackJack Dlstr lbutors, Inc. '  163-03

26th Avenue, Flushlng, New York 11358, flled a Petltlon for revlslon of a

determlnatLon or for refund of eales and use taxea under ArtLcles 28 and 29 of

the Tax Law for the period March 1, 1981 through November 30, 1983 (Flte No.

ss136) .

A hearing was heLd before iobert F. Mu1llgan, Ilearing Offlcer' at the

offlces of the State Tax Comuiselon, Two l{orld Trade Center, New York' New

York, on June 19, 1986 at 9:45 A.M. and contlnued at the same locatlon and
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August 14, 1987

BlackJack Dlstr lbutors, Inc.
c/o Janes Scott l
163-03 26th Avenue
Flushlng, NY 11358

Gentlemen:

Please take notlce of the declsion of the State Tax Coumlsslon encl-osed
herewlth.

You have now exhausted your rlght of revlew at the admlnlstratlve level-.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding in court to revlelt an
adverse decision by the State Tax Commlssion may be lnstituted only under
Artlcle 78 of the Civll Practtce Law and Rules, and must be conrmenced ln the
Supreme Court of the State of New York, Albany County, wlthln 4 months from the
date of thls not ice.

Inqulries concernlng the computatlon of tax due or refund allowed ln accordance
wlth thts declsLon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluation Bureau
Assessment Review Unlt
Buildlng ll9, State Campus
Albany, New York L2227
Phone #  (518)  453-4301

Very truly yours,

STATE TAX COMMISSION

Taxlng Bureaur s Represent,atlve

Petitloner t s Representatlve :
Alvln Kalsteln
60 Meadow Farn Road
New llyde Park, NY 11040

c c :



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M U I S S I O N

A L B A N Y ,  N E W  Y O R R  T 2 2 2 7

August 14, 1987

James Scott l ,
Officer of BlackJack
163-03 25th Avenue
Flushing, NY 11358

Distr lbutors, Inc.

Dear  Mr .  Scot t i :

PLease take notice of the declslon of the State Tax ComLsslon enclosed
herewlth.

You have now exhausted your right of revlew at the admlnlstratLve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng in eourt t,o revlew arr
adverse decision by the State Tax ConmLsslon may be instltuted only under
Artlcle 78 of the Clvll Practlce Law and Rules, and uust be conmenced ln the
Supreme Court of the State of New York, Albany County, within 4 months frou the
date of thls not ice.

Inqutries concerning the computation of tax due or refund alLowed ln accordaace
wlth thls declslon may be addressed to:

NYS Dept. Taxation and Flnance
Audlt Evaluat,lon Bureau
Assessment Review Unlc
Bulldlng #9, State Campus
Albany, New York 12227
Phone / f  (518) 453-4301

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaurs Representatlve

Pet,itioner I s Representatlve:
Alvin Kalstein
60 lfeadow Farm Road
New llyde Park, NY 11040

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

BLACzuACK DTSTRTBUToRS, rNC.

for Revleloa of a Deternlnatlon or for Refund
of Sales aad Use Taxes under Artl.cles 28 and 29
of the Tex Law for the Perlod ltarch l, 1981
through November 30, 1983.

DECISION

In the Dlatter of the Petltlon

o f

JAUES SCOTTI,
OFFICSR OF BLACzuACK DISTRIBIITORS,

for Revlsion of a Detetminatlon or for
of Salee and Use Ta:<'es uader Articles
of the Tax Law f,or the Perlod l{arch 1,
through Noveuber 30, 1983.

INC.

Refund
28 an.d 29

1 9 8 1

Petl t loner BlackJack Dlstr lbutors, Inc.,  c/o James Scott l ,  163-03 26th

Avenue, Flushlng, New York f1358, fLl-ed a petition for revlsion of a determination

or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law

for the perlod l larch 1, 1981 through November 30, 1983 (f l le No. 55135)

Pet l t ioner James Scott l ,  of f lcer of BlackJack Dlstr ibutors, Inc. '  163-03

26th Avenue, Flushlng, New York {1358, fl1ed a petitlon for revislon of a

decerulnatLon or for refund of gales and use taxes under Articles 28 and 29 of

the Tax Law for the perlod March 1, 1981 through November 30, 1983 (Flle No.

5sr35)

A heartng was held before Robert F. Mul11gan, Hearlng Offlcer' at the

offLces of the State Tax Comlsslon, Two World Trade Center, New York, New

York, on June 19, 1986 at 9:45 A.M. and contlnued at the same locatlon and



-2-

before the same Hearing Off lcer on March 11, 1987 at 1:15 P.M., l t l th al l

brlefs to be submltted by Aprll 24, L987. Petltloners appeared by Alvln

I(alsteln, CpA. The Audit Dtvlslon appeared by John P. Dugan, Esq. (Joeeph W.

Pinto, Jr. ,  Esq.,  of  counsel,  at  the hearlng on June 19, 1986 and Patr lc la L.

Brunbaugh, Esg.,  of  counse!. ,  at  the hearlng on March 11, 1987).

' ISSUES

I. Whether a fieLd audlt properly determined unpald salea and use texes

due from BlackJack Dl.strl-butorg, Iac.

II. I{hether Jauee Scottl waa a person requlred to collect tax on behalf of

BlackJack Dlstributors' Inc.

FINDINGS OF FACT

1. Petltloaer BlackJack Dlstrtbutore, Inc. ("the corporatlont') oPerated a

pornographlc book store at 210 l{est 42nd Street ln New York Ctcy durlng the

perlod at lssue. In addltlon to books, the eorporatlon sold uagazlues' adult

novelties and other ltems. It also offered lts customers the use of coln-operated

film vlewlng oachines.

2. (a) The audlt was cor'rrenced on August 29, 1983r when the audltor went

of business and obtained lts accountantfs name fromto the corporatlonrs place

the cashler. The audltot

October  11,  1983.  0n sa ld

The accountant ltas not in,

secretary.

then echeduled an appolntmeot wl-th the accountant for

date, the audltor went to the accountantrs off lce.

but had left the corPoratlonts records ltlth hls

(b) The audltor found that the records were lncomplete and lnadequate.

The audltor had requested the Last two Fedetal lncome tax returoe flled' galee

tax returns, bank statemeuts, the general ledger and disbursement records. The

audltor wag furnished ldth the Federal lncome tax returns for the flscal yeare

ended September 30, 1981 and September 30, L982. The sales tax returns were
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also provlded and 1t was noced that the returns for the perlod Deceuber l, 1980,

throrrgh August 31, 1981 shored taxable saLes oaly; gross eales were not shotm.

A total of 13 bank srateoents for tha 20 nonth perlod October l98l through

.{ay 1983 were also presEnted to the audltor. Deposits showrr on sald

statenents ranged fron a low of $270.00 for the nonth of May L982, to a hlgh of

$25,500.00 for the oonth of Fabruary 1983, wtth a ooathly evGragc of $7,610.51.

The geoeral ledger rras avallab1e, but Ehere ltere no eotrles for thE perlod

December 1, 1980 through Septeuber 30, 1981. No purchaee lnvolces wEre furalshed.

(c) Becausa rEcords rere deeuad to be laadequat€r s81es were Estloatsd.

The audltor used the gross sales reported on the corpotattoors Federal lncooq

tax return for the f lscal year endtng Septenbei:0, 1981, | .c., i282,654.8L.

The offtcer's galary of $71600.00 shown on the return appeared to be too low'

so the audtcor lacraased lt by $10,000.00, added that flgure to groes saleg

and rounded che figure ro $300,000.00. Quarterly sales ltere then deterolned

to be $75,000.00 ($300,000.00 d lv lded by 4) .

(d) The auditor used the Caxable percentage of 95.80 Percent deternlned

ln a prlor audlt of the businees, whLch audlt covcred the perlod Juoe 1, L974

through l{ay 3t, L977. The 4.20 perc€nt treated as exempt sales coaststEd of

publicatloos whlch had been deened to be newsPaPers.

(.") Appllcatlon of the 95.80 percent taxable porcentage to th€

$751000.00 eetloated sales per quarter reaulted in $8621200.00 in taxable sales

for the audtt perlod. Tax due was couputed to be $70,592'67' Tax paLd or

agsegsed earller ras deducted, leavtng addltlonal tax due of $59,870'89'

3. bn Juae 20, 1984, the Audlt Dlvlslon lssued the followtng notlces of

deter:u{natlon and demands for peyuenc of saLes and use texes duE for the perlod

March I, 1981 through Noveuber 30' 1983:
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(a) to BlackJack Dlstr lbutors, Inc. -  tax due $55,000.41, penalty

$11 r675.76 ,  p lus  ln te res t ;

(b) to James Scottl, lndlvidually and as offlcer of BlackJack Dlotrl-

bu tors ,  Inc .  -  tax  due $59,216.40 ,  pena l ty  $12 r223.$J ,  p lus  ln te res t .

The hlgher amounc assessed agalnst Mr. Scottl was due to assesementa iseued and

credlted,"bgalnst the corporatlon end not its officers. Penalty and statutory

. laterest nere recopnended because efrora deteruLoed la the prlor audit had oot

been corrected.

4. Although the corporatloo did not segregate receLPts fron the filn

vlewlng machl,nes, whtch were nontaxable, fron other sales whlch were taxabtet

recorde oade available by the Audlt Divlsion after the hearlng showed that such

recelpts couetltuted an average of 15.14 percent of gross sales durlng the

perlod October 1, 1974 through Septeuber 30, L977.

5. DurLng and prior to the perLod at lssue, the stock of the corPoratlo!

was owned by AJ-fred Scottl, brother of petitloner James Scotti. The buslness

was orlginally operated by Alfred Scotti, but.when James Scottl lost the lease

to hls olrn store, he went to work for the corporatlon. James Scoctl beca:ne

presLdent of the corporation and managed the business during the audlt perlod.

llolrever, the date he became prestdent and manager does not aPPear ln the record.

James Scotti had the authority to, and ln fact dld, sign checks on behalf of

the corporatl.on.

6. Petitloners contend that the corporatlonrs business atarted falling ln

late 1981 and that eventually, ln December 1983, the loventory and flxtures

lrere turned over to the corporatlonrs landLord for back rent owed. The

corporatlon, lt |s clalmed, ceased dolng buslness at that t1ue.
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CONCLUSIONS OF LAI{

A. That Tax Law S 1138(a)(1) provldes, la Perttneat partr ae follows:

'tlf a retunr requtred by thLs eftlcle ls not flled' or tf a
retura when fl1ed i.s lncorrect or lnsuffl,clent, th€ aoouot of tax due
ahall be deterulaed by the tax commtgELon froo guch lnfornatloo as
uay be avalleble. If nec€ssary, Che tax uey be astlnated on the
basls of exteroal tndlcasr euch as scock on hand' Purchaseg' rental
pald, nunber of rooue, location, scale of rents or charges, eooparable
renta or chargesr tjrp€ of accounodatlong and aervlcc, nuober of
eoployces or ocher factors."

B. That nhere a t{urpayerts records are tncoupletE or Lnsuf,ftcl'ent, the

furdtt Dlvlslon'nay select a Bethod reasonably ealculated to reflect the sales

and usa taxes due, and the burdea then resta upon the Ciurpsyer Co deooaetrate by

clear and convlnclng evtd€nca that thE uethod of audlt or aoount of tax asseEeed

was erroneous. (Surface Llne Operators Fraterrral Organlzation, Inc. v. Tull]t'

85 ADzd 858.)

C. That, tn thls case, the records of BlackJack DlstrLbutors, Inc. lterg

cLearly lncouplete ln that only a portlon of the general ledger was avallable,

only 13 out of 20 bank statements erere produced and ao lnvolces were presented.

Accordl.ngly, subjecc to certaln uodlflcatloos, lnfra, lt was Proper for the

Audlt Dtvlglon Eo esttEate Eaxes based on saLes per the Federal lncoDe tax

returas and the taxabLe pErceotage froo an earller audlt of the eame buslnesg.

D. I'hat although lt was permlsslble to estl.o4te taxes' Lt was luproper

for the Audlt Dlvtslon to eEsuoe, wtthout further lnvesttgatlon' that the

offlcerfs salary shorm on the 1981 return nas lcadeguate. AccordLngly, sales

are reducad co $282,654.81 per |€atr or $70,663.70 per quarter.

E. That the taxable percentage ls to be reduced fron 95.80 Perc€trt to

80.65 percent based on ail aLlowance of 15.14 percent for nontaxable fllu vlewlng

recelpts (Ftndlag of Fact "4").



-6-

F. That petltioner James Scotti lras a person requlred to collect tex on

behalf of Blackjack Distrlbutors, Inc. trlthln the meaning of Tax Law $$ 1133(a)

and 1f31(f) and ls personally llabIe for pa;rnent of the taxes owed by the

corPoration.

G. That the perltions of BlackJack Distrlbutors, Inc. and Jamee Scotti '

as offLcer, 8re granted to the extent indlcated in Conclusloas of Law |tl)tt 8nd

trEtr; and except as so granted, the petltlons are denled and the notlces of

determlnatlon and demands for pajruent of sales aud uee taxes due lssued on

June 20, 1984, aE so modlfl.ed, are sustal.ned.

DATED: Albany, New York STATE TAX COMHISSION

AUG 1 4 1987


