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STATE OF  NE I^ I  YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  31,  1987

Futuramlc Remodellng Corp.
1515 Jarrett  Place
Bronx, NY 10451

Gentlemen:

Please take notlce of the Declsion of the State Tax ConnlssLon enclosed
herewith.

You have now exhausted your rlght of review at the adninlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceeding Ln court to revlew an
adverse decision by the State Tax Coumlsslon may be instltuted only under
Article 78 of the Clvl-l- Practice Law and Ru1es, and must be co"rmenced la the
Supreme Court of the State of New York, Albany County, withln 4 nonths fron the
date of this nottce.

Inquiries concernlng the computatlon of tax due or refund alLowed ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Audlt Evaluatlon Bureau
Assessment Review UnLt
Bulldlng if9, State Canpus
Albany, New York 12227
Phone # (518) 453-4301

Very truly yours'

STATE TAX COIDIISSION

Taxlng Bureaurs Representattve

Petl t ioner I  s Representat lve :
James H. TuLly,  Jr.
DeGraff , Foy, Conway, Ilolt-Ilarris & Mealey
90 Sta te  S t .
Albany, NY L2207L780

c c :



STATE OF NEW YORK

STATE TN( COMMISSION

In the l' latter of the Petitlon

o f

FUTURAMIC REMODELING CORP.

for Revlsion of a Determination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod June 1,
through May 31, 1981.

DECISION

In the Matter of the Pet l t lon

o f

A}ITHOM GIORGIO,
OFFICER OF FUTUMMIC REMODELING CORP.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the Period June I, 1978
through l- Iay 31, 1981.

Petitioner Futuramlc Remodeling Corp., 1516 Jarrett Pl-ace, Bronx, New York

1046f, fll-ed a petitlon for revLsion of a determlnatlon or for refund of sales

and use taxes under Artlcles 28 and 29 of the Tax Law for the period June 1,

1978 through May 31, 1981 (Fl l -e No. 40063).

Petit,ioner Anthony Giorgio, officer of Futuramic Remodellng Corp., 5 Elsle

Lane, Farrningdale, New York 11735, flLed a petltion for revision of a determlnatl-on

or for refund of sal-es and use taxes under Artlcles 28 and 29 of the Tax Law

for the pertod June I  ,  L978 through May 31, 1981 (Fi l -e No. 40064).

A consolidated hearing was held before Frank A. Landers, Hearing Offlcer'

Refund
28 and
7978
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at the offices of the State Tax Commlssion, Two World Trade Center, New Yorkt

New York, on Novenber 19, 1985 at 2215 P.M., cont inued on l larch 4, 1986 at

1:15 P.!1. and cont inued to concluslon on January 16, L987 at 9:15 A.M., wlth

al-L br lefs to be f iLed by Aprl1- 17, 1987. Pett t ioners appeared by Sidney A.

Kaplan, C.P.A.,  on November 19, 1985 and March 4, 1986 and by James H. Tul l -y,

Esq. and Sterrart  Buxbaum, C.P.A.,  on January 16, 1987. The Audlt  Dlvis lon

appeared by John P. Dugan, Esq. (Kevl-n A. Cahl l l ,  Esq.,  of  counsel) .

ISSUE

Whether the Audlt Divislon properly determined the sales and use tax

J-labil-ity of Futuramlc Remodellng Corp. for the period June 1, 1978 through

M a y  3 1 ,  1 9 8 1 .

FINDINGS OI'FACT

l.  On June 20, 1982, the Audit  DlvLsion, as the resuLt of a f ie ld audit ,

issued to petitioner Futuramtc Remodellng Corp. (ttFuturamict') a Notlce of

Determlnatlon and Demand for Paynent of Sales and Use Taxes Due assessing sal-es

and use taxes due of $67,566.00, plus interest of  $4,855.00, for a total  anount

due of f i72,42l.00 for the period June 1, 1978 through l" lay 31, 1981. On the

same dater the Audlt Dlvtsion issued a simllar notice agalnst Petitioner

Anthony Giorglo as an offlcer of the corporation.l The notlces were tinely

because Futuramic flled an annuaL return for the perlod June L, 1978 to }lay 31,

t 9 7 9 .

At the hearing, the Audl-t Division requested that the notlce agalnst
pet l t i -oner Anthony Giorgio be reduced by $10,388.00 to $57,178.00'  The

$tOrgg8.00 represents tax due on recurr ing expenses and nater lal  purchases

referred to in the audit report as rruse taxtt. However, sald adJuatment
has not been made because, accordl.ng to the Tax Law, offl 'cers are
responsible for sald tax.
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2. On audit, the books and records of Futuramic were determined to be

lnadequate. Petitionerst representative admltted that the records were lneompLete

for the year ended May 31, 1981. Furthermore, Futuranlc did not f l le a sales

tax return for the annual per iod ended May 31, 1981.

3. The auditor first reviewed sal-es. February 1980 sales invoLces ltere

reviewed ln detall and, based upon the Job description and other evldentl-ary

material, they were accepted as capital lmprovementa. Gross sales Per accountantts

end-of-year worksheets for the years L979 and 1980 tota1Llng $1,574,766.00 were

greater  than sa les  per  sa les  tax  re tu rns  o f  $1 ,094,918.00  by  $479,848.00 '  o r

43 .82  percent .  Gross  sa l -es  per  books  fo r  1981 were  es t imated  to  be  $7871357.00 ,

or  es t lmated  gross  sa les  per  sa les  tax  re tu rn  fo r  1981 o f  $547,460.00  ($11094,918.00

divlded by 2) plus 43.82 percent,  or $239,897.00. Since Pet l- t ioners were

unable to explain the dlfference between estimated gross sales per books for

1981 plus gross sales per worksheets for 1979 and 1980 and gross sales per

sales tax returns, the auditor considered sald amount total l lng $719'745.OO

($479,848.00  +  $239,897.00)  to  be  taxabLe sa les .  Cred l t  was  g lven fo r  taxab le

sales reported of $51024.00, thereby leaving addit lonal taxabLe sales of

$7L4,72L.O0 w i th  add l t iona l  tax  due thereon o f  $57,178.00 .

4. The audltor next reviewed purchases. An analysls of September and

October of 1980 mater lal  purchases revealed that 43.83 percent of sald purchases

were made wtthout paynent of tax. Either the invoice for the speclfic purchase

showed that no tax was coll-ected or there nas no involce available for review.

The rat io of purchases to sales per the accountantrs worksheets was 30.11'
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percent. Purchases per the worksheets nere used on audit because they were

higher than purchases per books by 65.58 percent. Purchases for the audit

per iod were determlned to be $711r159.00, or purchases per the worksheets for

L979 o f  $22L,613.00  and 1980 o f  $252,446.00  p lus  es t lmated  purchases  fo r  1981

of $237,100.00. The 43.83 percent margin of error was appl ied to audlted

purchases of $7111159.00 to compute purchases made wlthout Payrent of tax of

$3 t1r70 f .00 .  Cred i t  was  g iven fo r  mater ia ls  used ln  taxab l -e  sa les  o f  $216 '715.00

($719,745.00  x  30 .112 [see F lnd ing  o f  Fac t  t '3 t ' ] )  to  de tern ine  mater ia l  purchases

upon wh lch  tax  i s  due o f  $94,986.00  w i th  tax  due thereon o f  $71599.00 .

5. Lastly, the audltor reviewed recurring expenses and found that tax was

due in the amount of $2,789.00 on purchases total l ing $34,866.00. The taxes

found due on addltional taxable sales, material purchases and recurrlng exPenses

total-  $67r566.00. Pet l t ioners do not contest the taxes due on recurr ing

expenses and, therefore, said amount is not at issue.

6. Futuranlc operated as a contractor, remodeling kitchens and bathrooms

in residential property. At all tlmes relevant, petltioner Anthony Giorglo was

the presi.dent of Futuramlc. On or about December 3, 1980, I"1r. Glorglo' havlng

st,arted a new buslness, decided to dlscontlnue Futuranlcrs buslness oPerations.

No new contracts were executed subsequent to said date, and the only actlvltlee

conducted by the remainlng employees of Futuramic were the colLectLon of monies

due on completed jobs and the perfornance of warranty work.

7. Regarding the addltional taxable sales which comprlsed the dlfference

between gross sales per sales tax returns and gross sales per the accountantrs
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end-of-year worksheets, petitioners claim that sales according to the sales tax

returns lrere on a cash basis and taken from the bank deposLts, whereas saLes

per worksheets were total contracted sales includlng cancelled sales. PetLtlonerg

explalned that when a customer slgned a contract to perform, the amount li las

recorded as sales on l ts books. Subsequent lyr however,  50 percent of said

saLes were cancel-led because elther the customer changed his mind durlng the

three-day cancel-latlon perlod provlded by regulatlon or the bank reJected

flnanclng for the Job. Petltioners maintaLned that Futuranic reported sales in

thls manner because the larger amount of sales on the worksheet made its

financlal condltion appear more favorable to banks and credit lnstltutions.

Petltioners failed to present any credlbl-e evldence to support thls contentLon.

Petltioners also claim that, except for taxable sales reported on Futuranicfs

sales tax returns, all sales nade during the period at lssue were capltal

improvements and exempt from sales tax. Petltloner submltted sufflclent

evidence, incJ-uding documents and testlnorlr to support this contentlon.

8. Petltioners cLaim that tax was pald on all purchases because Futura.nic

instructed its suppliers to include tax on al-L bill-s, and, further' the lnvolces

which showed that no tax was coll-ected lrere actually requests for pa]tment on

account. No documentary or other evidence was presented to suPPort these

contentions. Petitioners also clalm that the purchases nade by Futuramlc

during September and October 1980 (the test nonths) were used to perform

capital improvements for the Republic of Gulnea, whereby said materlals would

be exempt from tax pursuant to sect lon 1115(a) (15) of the Tax Law. Pet l t ioners

offered a contract with the Republic of Guinear executed on August 5, 1980, to
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perform major renovatlons on the residence of lts Ambassador at

Road in the Bronx for a total  pr lce of $290 1327.00. By l tsel f '

was lnsufficient to warrant a change ln the assessment.

CONCLUSIONS OF LAW

4650 Flel-dston

the contract

A. That Tax Law $ 1138(a) (1) provtdes, ln pert inent part ,  as fol lows:

I'If a return requlred by thls article ls not flled, or l-f a return
when flled is incorrect or insufficlent, the amount of tax due shal-l
be determlned by the tax conmisslon fron such infornation as may be
availabl-e. If necessary, the tax may be estimated on the basis of
external- lndices, such as stock on hand, purchases' rental pald,
number of rooms, locatlon, scal-e of rents or charges, comparable
rents or charges, type of accomodations and servlce, number of
employees or other factors."

B. That where a taxpayerts records are incomplete or insufficient, the

Audit Divlsion may seLect a method reasonabLy calculated to reflect the sales

and use taxes due and the burden then rests upon the taxpayer to demonstrate by

clear and convlnclng evldence that the method of audit or the amount of tax

assessed was erroneous (Surface Line Operators Fraternal Organlzatlonr Inc. v.

Tul- ly,  85 AD2d 858).

C. That the records of Futuramic Remodeling Corp. Irere incomplet,e and lt

nas proper for the Audlt Division to estimate lts sales and use tax liability

based on available infornatlon. However, petltLoners have sustained the burden

of proof to show that the additional- taxable sales were actually capital

inprovements and not subject to tax.

D. That the petltlons of Futura,mic Remodeling Corp. and Anthony Giorgio,

offlcer of Futuramic Remodellng Corp., are granted to the extent lndlcated in

Concluslon of Law "C"; the Audlt Divlslon ls hereby dlrect,ed to nodify the
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notices of determlnatlon and demands for paynent of sales and use taxes due

issued June 20, 1982; and that,  except as so granted, the pet l t ions are denied.

It shoul-d be noted that the modification w11-1 also resul-t ln an adJustment to

the use tax defictency by ellnlnating the credit for material-s used in taxable

sales (see Flndlng of Fact "4r ' ) .

DATED: Albany, New York STATE TAX COMMISSION

AUo 3 1 1e87




