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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O i " T - [ I S S I O N

A L B A N Y ,  N E J  Y O R K  1 2 2 2 7

August 27, 1987

Robert DeNunzio
Off icer of Brade
68 Beechwood St.
Farningdale, NY

Auto Servlce Corp.

t 1 7 3 5

Dear Mr. DeNunzlo:

Pl-ease take notLce of the Declsion of the State Tax Co'nlsslon enclosed
herewith,

You have now exhausted your rlght of revlew at the adnlnlstratlve level.
Pursuant to sectlon(s) 1138 of the Tax Law, a proceedlng ln court to revlew an
adverse declsion by the State Tax Cournlssion may be lnstltuted only under
Article 78 of the Civ1l Practlce Law and Rules, and must be co"'menced ln the
Supreme Court of the State of New Yorkr Albany County, wlthin 4 nonths from the
date of thls not lce.

InquLrles concerning the computation of tax due or refund allowed ln accordance
wlth this decislon may be addressed to:

NYS Dept. Taxatlon and Ftnance
Audlt Evaluation Bureau
Assessment Revlew Unlt
Bullding lf 9, State Campus
Albany, New York 12227
Phone #  (518)  453-4301

Very truly yours'

STATE TAX COM''[ISSION

TaxLng Bureauf s Representative

Peti t ioner I  s Representat ive :
Peter R. Newman
350 Veterans Memorlal ll lghway
Comrnack, NY 11725

c c :
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STATE OF NEW YORK

STATE TAX CO.{i:{ISSION

In the Matter of the Petltlon

o f

BRADE AUTO SERVICE CORP.

for Revteion of a Deterulnatlon or for
of Sales and Use Taxes under Artleles
of the Tax Law for the Perlod Deceober
through August 31, 1984.

Refund
28 and 29

1,  L979

DECISION

In the Matter of the PetLtlon

of

ROBERT DeNUNZIO,
OFFICER OF BRADE AUTO SERVICE CORP.

for Revlslon of a Decerml.natlon or for Refund
of SaLes and Use Taxes under Artlcles 28 aord 29
of the Tax Law for che Perlod December 1, L979
through turgust 31, 1984.

Petltioner

r\ew York 11758,

of sales and use

December I, L979

s8842)  .

Brade Auto Servlce Corp., 1120 North Broadway, North .Yassapequa,

flled a petltl.on for revtsion of a deterninatlon or for refund

taxes under Artlcles 28 and 29 of the Tax Law for che perlod

through August 31, 1984 (Ft1e Nos. 45730, 50879, 55600 and

Petltloner Robert DeNunzlo, offlcer of Brade Auto Service Corp., 68

Beechwood Street,  Farulngdale, New York 11735, f l led a peclt lon for revislon of

a deternlnatlon or for refund of sales and use taxes under Articles 28 an.d 29

of the Tax Law for the period December l ,  1979 chrough August 31, 1984 (Ft le

N o g .  4 5 7 2 9 ,  5 0 8 8 0  a n d  5 5 6 0 1 ) .

A consolldated hearing was held before Robert F. Iulllgan, ilearl.ng Officer,

at the offices of the State Tax Comolsslon, Two ',,lorld Trade Center, New York,
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New York, on May 16, 1986 ac 10:30 A.M., and cont lnued on July 15, 1986 at

1 :15  P.M.  The na t te r  was  to  be  fu r ther  contLnued on  Octobet  28 ,1985 a t

l0:30 A.M.; however,  by let ter dated October 2i  1986, pet l t lonersr representat lve

waLved sald continued hearlng dace and asked that the declslon be rendered

based on the exlstlng record. Petltloners appeared by Peter R. Nenoan, Esq.

The Audlt Dtvtsloa appeared by John P. Dugan, Esq. (Lawrence A. Newuan, EsQ.,

of couneel) .

ISSUE

tlhecher a sales tax audlt properly dereroined sales and use taxes due.

FINDINGS OF FACT

1. Petitioner Brade Auto Servlce Corp. operated a gasollne servlce

statLon at 1120 North Broadway, North .{assapequ4, New York, durlng the periods

at lssue. Peticlocer Robert DeNunzlo was presl.dent of the corporatlon.

2. Pursuant to a fleld audLt, the folLowlng notlces of deterulnatlon and

demands for payorent of sales and use taxes due were lssued to petitloners

( lnterest excluded):

Date Issued To Tax Penalty Perlod

3/20 /83  Brade Auto  Serv lce  Corp .  $50,996.82  $25,498.42  L2 /L /79-8 /3L /80
3120/83  Rober t  DeNunzLo,  Pres .  50 ,996.92  25 ,499.42  LZ lL /79-813L/80

L2120/83  Brade Auto  ServLce Corp .  26 ,401.90  13 ,200.95  9 /L /80-2 /28 /8L
12/20 /83  Rober t ,  DeNunz io ,  Pres .  26 ,401.90  L3 ,200.95  9 /L /gO-Z/28 /8L
6/20 /84  Brade Auto  Serv lce  Corp .  25 ,708.84  L2 ,854.43  3 /L /8L-8 /3L /8L
6/20 /84  Rober t  DeNunzto ,  Pres .  ZS,7Og.g4 LZ,gS4.43 3 /L /8L-8 /3 I /8L
L2/7 /84  Brade Auto  Serv lce  Corp .  49 ,576.96  24 ,788.53  9 /L /8L-8 /3L /84
L2 l7 /84  Rober t  DeNunz io ,  Pres .  49 ,576.96  24 ,788.53  9 /L / }L -S/3L184

3. The audltor made an unaonounced observatlon test of che place of

buslness on June 4' 1982. No records were rnade avallable and he lras told by

i,Ir. DeNunzlo thac the records had been stolen.

4. The audlt was conducted ln tno stages:
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a) The audlcor flrst examlned tax due for the perLod Deceober 1, L979

chrough August 31, 1980. Sl.nce no records were avallable, the audltor used

chlrd party vertflcaclon tnforoatlon fron Award Petroleun for the quarter

Septeuber l, 1980 chrough Novenber 30, 1980. Infornatlon from Award lndlcated

that 154,462 gaLLons were sold to the corporatlon durlng sald perlod. Thls was

nultlplled by an Audit Dlvlsion average selllng prlce of $1.25 per gallon for

audlted gasol lne sales of $193,078.00. Repalr  sales were est lurr ted at $1,500.00

per week for each of che three servlce bays, based on fulL-tlne mechanlcs and a

labor race of $25.00 per hour. These sales were projected for the quarter

endlng November 30, 1980 resulclng ln audlted taxable repair sales of $S9,500.00.

This f tgure, when added to audlted gasol lne sales of $193,078.00, resulted ln

totaL audlced taxable sales of $251,578.00 for che quarter endlng Noveober 30,

1980. Additlonal taxable saLes of $228,542.00 were conpared to taxable sales

of $231036.00 reported for that per lod, result lng ln an error percentage of

992.LL percent. Thls percentage was applled to reported caxabl-e sales for the

perlod December l, 1979 through August 31, 1981 and resulted ln the addltlonal

audlted taxable sales used Ln calculatlng the notices of deceruinatlon and

deuaads lssued on March 20, 1983, December 20, 1983 and June 20'  1984.

b) Subsequent lnfornaclon as per Award Petroleua showed that che

corporat lon made purchases of $523r915.72 durlng the period December I ,  L979

through,rfay 31, 1981. These f lgures were marked up 10 percent result lng Ln

audLted taxable gasol lne sales of $576,308.00. Repalr  sales were est inated at

$1'500.00 per week per bay for the three bays, based on full-tLoe mechanlcs and

a Labor rate of $25.00 per hour and projected for the perlod Decenber I ,  L979

through May 31, 1981, result lng ln audlted taxable repalr  sales of $351,000.00.

Total  audlted taxable sales for said perlod were $927,308.00. Addlt lonal
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taxable sales of $794,492.00 were coopared to taxable sales of $f32,816.00

reported for the perlod, result lng ln an error percentage of 598.19 percenc.

This percentage was applled to taxable sales reported for the perlod Deceuber I,

1979 through August 31, 1980 result ing ln addlt lonal taxabLe sales of $439,263.00

aod addl.tLonal sales tax due of $30 r748.4L. The fleld audlt report stated that

the assessoents whl.ch had been lssued on ,{arch 20, 1983 had been lssued based

on lLnlced lafornatlon and that, based on addltlooal toforuatlon, rfadjuscments

ate ltarranted and w111 be nade at Tax Appeals". It ls noced that the aseess&ents

whlch had been lssued on Decenber 20, 1983 and June 20, 1984 were also based on

the 992.11 error percentage. Ic appears that although che auditor reeognized

that the arror percentage should have been reduced to 598.19 percent froo

992.L1 percent, no nottce of assessment revlew was lssued. It also appears

that the assessments lssued on March 20, 1983, Decenber 20, 1983 and June 20,

1984 were never adjusted at the Tax Appeals Bureau conference.

5. The asseestrents lssued on Deceubet 7, L984, wlth respect to the perlod

Septenber I ,  1981 through August 31, 1984, were issued based on the appl lcat ion

of the error percentage of 598.19 percent.

6. The corporatlonrs Federal lncone tax return for 1980 shows gross sales

of $320'574.49. Thls f tgure ls approxloately three t lnes the gross saleg

reported on the sales cax returns for satd year. (Sales Eax recurns lrere flled

on a quarterly basls on a year runnlng Decenber I through Novenber 30. Accord-

lngly' dlrect calendar year comparlson ls lnposslble. flowever, sales reported

for the perlod December 1, 1979 through Novenber 30, 1980 were $107,012.00 and

sales reported for the perlod March 1, 1980 through Februaty 28, 1981 were

$ 9 9  ,  9 0 9  . 0 0 .  )
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7. At the hearlng on JuLy 15, 1986, petitloner was granted addltlonal

tlne until the cont,inued date of October 28, 1986 ln whlch go enforce a subpoena

duces grgqq agalnst Award Pecroleum and to obtaln other documentary lnforuatlon.

As noged above, petltloner waived the further proceedlngs and requested that

the decision be rendered based on the exlstlng record.

CONCLUSIONS OF LAW

A. That Tax Law $ 1138(a)(1) provldes, ln pert inent part ,  as fol lo l ts:

'rlf a return requl.red by thls artlcLe ls not fll-ed, or lf a return
when flled ls lncorrect or lnsufflclent, the aoount of tax due shal1
be deternlned by the tax comulssion frou such lnfortratlon as nay be
avatlable. If necessaryr the tax oay be estlnated on the basls of
external lndlces, such as stock on hand, purchases, reotal pald,
nuuber of rooms, locatlon, scale of rents or eharges, couParable
rents or chargesr, type of accoomodatlons and servlce, number of
employees or other factors. ' r

B. That where a taxpayerrs records are lncouplete or lnsufflclent, the

Audlt Dlvtsloa uay select a nethod reasonably calculated to reflect the sales

and use Caxes due and the burden then rests upoo the taxpayer to demonstrate by

clear and convLnclng evtdence that the nethod of audlt or the anounc of tax

assessed was erron€ous. (Surface Line Operators Fraternal Organtzatlon' Inc.

v .  Tu l l y ,  85  AD2d 858. )

C, That the corporatlouts records were Lncouplete or lnsufficlent and' ln

factr were never produced elther for audlt or at the hearing. Accordlngly, the

Audic DivlsLon properLy esclnated ta).  pursuant to Tax Law $ 1f38(a)( l ) .

Petltloners d1d not sustaln thelr burden of proof to show thac elther the

oethod of audlt or the auount of cax assessed was erroneous.

D. That the noclces of determlnatlon and demands for payuenE of sales and

use taxes due for the perlod Decenber l ,  1979 Ehrough August 3I,  1981 are to be

reduced by adJust ing the error percentage from 992.LI percent to 598.19 percent.
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As noted ln Findlng of Fact ' r4(b)",  the f ie ld audlt  report  provlded that

adjustnent was Eo be nade; however, it appears that thls was never done.

E. That che corporatlonrs fallure to pay the correct sales and use tax

nas due to fraud. Thls ls evidenced by che fact chat the corporatlon conslstently

reported only a fractlon of lts taxable sales (see Rogers v. Counlssloner of

Imernal Revenue, 111 Fzd 987 [5th Clr 1940]). Reported taxable gales were

only 14.3 percent of audLted taxable sales over a four year and nlne oooGh

audl.t period (Findlng of Fact "4[bl"). .{oreover, the corporation's own Federal

lncoue tax recurn for 1980 sholrs gross sales of approxluately three tlnes che

gross sales reported on lts saLes tax returns for 1980 (Flndlng of Fact 'f6'r).

Accordlngly, the fraud penalcy aseerted under Tax Law $ 1f45(a) (2) is sustalned.

F. That except as provlded ln Concluston of Lanr'rD'r, the petitlons are

denled and the noticeg of deterulnaclon and demands for paynent of sales and

use taxes due lssued Co petltl.oners, Brade Auto Servlce Corp. and Robert

DeNunzlo, as off lcer of Brade Auto Servlce Corp.,  are sustalned.

DATED: Albany, New York

AUo 3 7 1s6T
STATE TN( CO.{UISSION




